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COMMODITY FUTURES TRADING COMMISSION 
NOMINATIONS OF TIMOTHY G. MASSAD, 
SHARON Y. BOWEN AND 
J . CHRISTOPHER GIANCARLO 


Thursday, March 6, 2014 

United States Senate, 

Committee on Agriculture, Nutrition and Forestry, 

Washington, DC 

The Committee met, pursuant to notice, at 10:30 a.m., room 
328A, Russell Senate Office Building, Hon. Debbie Stabenow, 
Chairwoman of the Committee, presiding. 

Present or submitting a statement: Senators Stabenow, Brown, 
Klobuchar, Donnelly, Heitkamp, Casey, Walsh, Cochran, Cham- 
bliss, Hoeven, J ohanns, and Thune. 

STATEMENT OF HON. DEBBIE STABENOW, U.S. SENATOR 

FROM THE STATE OF MICHIGAN, CHAIRWOMAN, COM- 
MITTEE ON AGRICULTURE, NUTRITION AND FORESTRY 

Chairwoman Stabenow. Good morning. The Senate Agriculture, 
Nutrition, and Forestry Committee will come to order. 

As we begin, this is the first meeting we have had since the pas- 
sage of the Farm Bill, and I just want to say thank you to every 
member of the Committee. I am very proud of the fact that the bill 
originated in the Senate, not once but twice, and Senator Cochran 
and I were, I know, both are very proud to have the opportunity 
to work with all of you. 

I hope that now that we are done I am sure it is true that you 
are feding as good as we are that it is not only done but that it 
is the product that it is. 

Thanks very much. I am very grateful and proud of not only of 
our whole Committee but of all the staff and having a chance just 
to say a little bit of a thank you this morning before the meeting 
just is a small 

[Applause.] 

Chairwoman Stabenow. Yes, to all of our staff. Thank you. 

Lots of details, lots of work. I tell people all the time that with 
12 titles it is like 12 separate bills, any one of which could be a 
major piece of legislation on its own. 

The staff work really, really well together and I want to thank 
Chris Adamo on my team and T.A. Hawks on Senator Cochran's 
team for the great work. 

I also want to welcome and recognize our newest member of the 
Committee. 


( 1 ) 
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Senator Walsh, we are glad to have you and we know you are 
going to continue the strong Montana presence on this Committee 
and look forward to working with you to make sure that your farm- 
ers and ranchers have what they need, as we go forward on so 
many issues including implementation of the Farm Bill. 

I know from Senator Baucus that the Big Sky State's economy 
was something that was always on his mind, and I know already 
from talking to you that it is on yours as well. So, welcome. 

Senator Walsh. Thank you very much. 

Chairwoman Stabenow. Yes, it is good to have you. 

I know in a moment that Senator Blumenthal did want to come. 
When he comes, we will let him. He wanted to have the oppor- 
tunity to introduce Timothy Massad and we will let him do that 
at that point, I do not believe I see him. So, we will proceed with 
opening statements and then turn to him when he arrives. 

We are meeting this morning, as we all know, to consider the 
nomination of Timothy Massad to be the next Chairman of the 
Commodity Futures Trading Commission as well as the nomina- 
tions of Sharon Bowen and Christopher Giancarlo to be Commis- 
sioners at the CFTC. 

We very much appreciate all of you being here. I know that fam- 
ily members are here as well, and we certainly, as you make your 
opening statements, want to give you an opportunity to introduce 
your families. 

The last time we met as a Committee to confirm a new Chair, 
we were in the middle of the global financial crisis so deep that 
eight million jobs were lost. 

Today, the economy is adding jobs and our financial markets are 
getting safer although we certainly have more to do on both ac- 
counts, but thanks in part to the work of the Commission, the Wall 
Street Reform and Accountability Act ushered in a new era of ac- 
countability and transparency in the markets, but that only works 
if the law is implemented and enforced correctly, and a significant 
part of that falls to the important work of the CFTC. 

You have been nominated, each of you, to implement the law 
that this Committee helped to write and Congress passed to help 
ensure that we do not have another global financial crisis and all 
that came with it. 

If confirmed, you will have the opportunity to make sure the fu- 
ture, swaps, and options markets are safe for trading and free of 
fraud and manipulation. 

These markets are important to the everyday lives of Americans 
as we all know, including companies in each of our states and con- 
sumers in all of our states. You will need to make sure companies 
like commercial end-users, energy firms, and agriculture producers 
are able to use these markets to manage their risks and to find fair 
prices for a wide range of products from corn to natural gas to alu- 
minum. 

If confirmed, you will also need to ensure that the agency is 
keeping a watchful eye on market participants like clearinghouses, 
exchanges, swap dealers, to make sure that they are managing risk 
carefully and doing all that they can to prevent market abuse. 

You will have an obligation to make sure that we never see an- 
other MF Global or Peregrine Financial shatter faith in either the 
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markets or the ability of r^ulators to oversee these markets. This 
is an enormous responsibility and it is our job to work with you to 
make sure that you are up to the task. 

The Commission has much more responsibility than it ever did 
even a few years ago, unfortunately, with very limited resources 
which we also need to address as a Committee. 

The agency needs to harmonize with regulators around the world 
and balance between moving forward with strong reform and being 
sensitive to different regulatory approaches and time lines for re- 
forms. 

The agency needs to work closely with other U.S. agencies to 
share information, remove unnecessary differences in regulations; 
and the agency needs to keep up with technological changes like 
automated trading and challenges like cyber security threats. 

I have enjoyed meeting with each of you and look forward to your 
answers today; and if confirmed, I fully expect each of you to work 
with this Committee, with our members, with Congress and to 
show a commitment to open dialogue and pragmatic problem-solv- 
ing. We are committed to that on this Committee. 

So, I thank each of you and would now turn to the distinguished 
Senator from Mississippi, my Ranking Member, Senator Cochran. 

STATEMENT OF HON.THAD COCHRAN, U.S. SENATOR FROM 
THE STATE OF MISSISSIPPI 

Senator Cochran. Madam Chairman, we appreciate your leader- 
ship as Chair of this important exercise in reviewing the nomina- 
tions that are being made by the Administration for service on the 
Commodity Futures Trading Commission. 

We have before us nominees including Timothy Massad to be 
Chairman and a Commissioner of the CFTC, Sharon Bowen to be 
Commissioner, and Christopher Giancarlo to be a Commissioner of 
the CFTC. 

First of all, I want to congratulate each of you for accepting the 
nomination to serve on this important Commission. It is our re- 
sponsibility to review the nominations and to make a recommenda- 
tion to the full Senate regarding confirmation and to also, through 
oversight, be sure that the intent and the clear language of the 
statute creating the Commission are adhered to and that the pur- 
poses for which the Commission was created are well served. 

With that, I am happy to defer any additional comments and 
look forward to the question and answer period of this hearing. 

Chairwoman Stabenow. Thank you for much. Senator Cochran; 
and in the interest of time, we will ask other members, as we al- 
ways do, to put their opening statements into the record and I do 
want to say, though, before giving the oath to each of our nominees 
I know that. Senator Walsh, we want to give you an opportunity 
as the newest member if you would like to make any comments. 

STATEMENT OF HON.J OHN E. WALSH, U.S. SENATOR FROM 
THE STATE OF MONTANA 

Senator Walsh. Thank you. Chairman Stabenow, and thank you 
for the kind words. I am very impressed by your success on the 
Farm Bill as all Montanans are. It was a monumental task and 
you helped pull together a bill that works for farmers and ranchers 
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across the country and that includes Montana, and so we all thank 
you very much for that. 

I want to thank you for your leadership of this Committee. I look 
forward to working with you in the future. 

I am excited to represent Montana on the Senate Agriculture 
Committee. As many know, one in five Montana jobs is ti^ to agri- 
culture and Montana is one of the most rural states in our country. 

As the only member of Montana's congressional delegation on the 
Ag Committee, I will have the opportunity to bring Montana's agri- 
culture and rural priorities to the forefront of the national discus- 
sion, and this is a responsibility that I take very seriously, whether 
it is providing a farm safety net against natural disasters, spurring 
rural economic development, or promoting our top-notch products 
around the world, programs under this Committee's jurisdiction 
help ke^ Montana strong. 

This is a critical time as well. As a member of this oversight com- 
mittee, I will fight to make sure the Department of Agriculture 
keeps Montana in mind as they move to implement policies in the 
new Farm Bill. 

Now, on to the task at hand— the CFTC nominees. The regu- 
lators were not on the clock when MF Global stole customer funds, 
and Montana producers and businesses were the victims. It took 
them years to get their money back, money that they believed was 
as safe with MF Global as it was in the bank. That must never 
happen again. 

I look forward to hearing your ideas for further reforms to con- 
sider as we move into re-authorization, and you can bet that I will 
fight for Montana priorities every step of the way. 

Thank you. Madam Chairwoman. 

Chairwoman Stabenow. Thank you very much. Again we are 
proud to have you and, of course, implementation of the Farm Bill 
is something we all care deeply about and we will be working to- 
gether with the Department to make sure that is done right. 

So, let me turn now and I believe that I do not yet see Senator 
Blumenthal. Certainly if he comes, we are happy to accept his 
thoughts but we are going to first b^in by asking each of you to 
stand. You can stand together and raise your right hand. 

Do you swear or affirm that the testimony that you are about to 
give is the truth, the whole truth, and nothing but the truth so 
help you God? 

Mr. Massad. I do. 

Ms. Bowen. I do. 

Mr. Giancarlo. I do. 

Chairwoman Stabenow. Do you agree to appear and testify be- 
fore a duly constituted Committee of Congress? 

Mr. Massad. I do. 

Ms. Bowen. I do. 

Mr. Giancarlo. I do. 

Chairwoman Stabenow. Thank you very much. You may be 
seated. 

Let me proceed to introduce each of you and then we will be 
happy to take opening statements. As you know, we are happy to 
take whatever information you have for the record. We would ask 
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that your verbal comments be five minutes so that we have ample 
time for questions. 

Mr. Timothy Massad is currently the counsel to the Secretary 
had the United States Treasury. He was the Assistant Secretary 
for Financial Stability at the Treasury from J une 2011 to October 
2013 where he supervised the wind down of TARP, the Troubled 
Asset Relief Program. Previously, he worked for the Office of Fi- 
nancial Stability at Treasury and was a partner at the law firm of 
Cravath, Swaine, and Moore. 

Secondly, we have Sharon Bowen, who is a partner in the New 
York office of Latham and Watkins where she represent clients on 
a range of corporate finance and securities transactions, including 
mergers and acquisitions, private equity and corporate restruc- 
turing. 

She was appointed by President Obama to serve as the Vice 
Chairman, and then Acting Chair of the Board of Directors of the 
Securities Investment Protection Corporation. 

Last and certainly not least, Christopher Giancarlo. Let me pro- 
ceed and then I will turn to Senator J ohanns who wanted to make 
a comment as wel I . 

Mr. Giancarlo is an executive vice president of GFI Group which 
provides wholesale market brokerage services in a range of global, 
over-the-counter, and exchange listed cash and derivatives mar- 
kets. 

He began his career as a lawyer practicing corporate and securi- 
ties law at the New York firm Brown, Raysman, Millstein, Felder 
and Steiner. Until early 2013, Mr. Giancarlo was the Chairman of 
Wholesale Markets Brokers Association, Americas, which rep- 
resents the world's largest wholesale brokers. 

Senator J ohanns, I believe you also wished to provide some re- 
marks. 

STATEMENT OF HON. MIKE J OHANNS, U.S. SENATOR FROM 
THE STATE OF NEBRASKA 

Senator J ohanns. Madam Chair, thank you very much. I appre- 
ciate the privilege of just offering a few words because I cannot be 
here too long today. 

I also want to say congratulations on the Farm Bill. It was a re- 
markable achievement; and for somebody who has been on the 
other side of that from the administration standpoint, they are not 
only tough to put together, they are tough to get the votes to get 
passed. So, congratulations and to our Ranking Member too. He 
was a great partner in that effort. 

I want to say to each of you welcome; but if I might just use a 
little speaker's privilege to say to you, Mr. Giancarlo, a special wel- 
come. As you know I know family members very well and they 
speak very highly of you, and for all of you this is a great day. Your 
family members can be proud that you are here, that you have 
been nominated, and I wish you all the best. 

If I were to make one pitch, I would ask you to take a very close 
look at the end-user issue. I do not think there is any controversy 
over this, and we are hoping to get that to the finish line. 

So, I will end there. I will not abuse the privilege of offering a 
few words but thank you. Madam Chair. 
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Chairwoman Stabenow. Thank you very much. 

Mr. Massad, we will start with you. Welcome. 

TESTIMONY OF TIMOTHY G. MASSAD, OF CONNECTICUT, NOM- 
INATED TO BE CHAIRMAN AND A COMMISSIONER OF THE 

COMMODITY FUTURES TRADING COMMISSION 

Mr. Massad. Thank you. Chairwoman Stabenow, Ranking Mem- 
ber Cochran, and members of the Committee, it is a privilege to ap- 
pear before you today, it is a privilege to appear before you today 
as President Obama's nominee to be the next Chairman of the 
Commodity Futures Trading Commission. 

I would I ike to introduce the members of my family who are here 
with me today. My wife Charlotte, my children Emil andj ayne, my 
mother Delores, and my brother Steve. 

Chairwoman Stabenow. Let us have them stand up so that we 
can welcome them officially. Welcome. 

[Applause.] 

Mr. Massad. My children may sneak out early to get back to 
school. I am deeply indebted to them for their love and support. 

For decades, the CFTC has had the vital mission of preventing 
fraud and manipulation in our futures markets. These markets are 
critical to many farmers, ranchers, and businesses. 

Today, the CFTC's role is even more important, because it has 
the responsibility to bring much-needed regulation to the markets 
for over-the-counter derivatives. I am honored to have the oppor- 
tunity, if confirmed, to lead the CFTC in carrying out this essential 
mission. 

I have spent the last five years helping our nation recover from 
the worst financial crisis since the Great Depression. Excessive risk 
related to derivatives, particularly at American International 
Group, was one of many factors that contributai to that crisis. 

Today, we have recovered every dollar of the taxpayer funds com- 
mitted to prevent the collapse of AIG, as well as a profit; and in- 
deed, today, we have recovered more on all the crisis investments 
than was disbursed. 

But it was awful and unfair that we had to take these actions 
in the first place. We must never forget that the true cost of the 
financial crisis is not the fiscal cost of the programs. It is the mil- 
lions of jobs lost, the homes foreclosed, the retirements postponed 
and the dreams deferred. That is why it is so important to continue 
to implement strong financial reform; and that is a major reason 
why I embrace the opportunity to lead the CFTC at this time. 

I would like to take a moment to tell you about my background 
before briefly discussing the issues facing the CFTC. I was born in 
Louisiana and lived in Texas, Oklahoma, and Connecticut as a 
child. 

My grandparents were immigrants from Lebanon who came to 
this country as teenagers, barely able to speak English and with 
nothing more than a suitcase. 

My parents grew up during the Great Depression. They worked 
hard to provide our family with more opportunities than they had, 
and I have been fortunate as a result. 

I spent twenty-five years in private law practice before coming to 
Washington to serve my country. During my career as a lawyer, I 
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worked on all types of complex financial transactions, and I worked 
throughout the world, including in New York, London and Hong 
Kong. 

I had substantial experience with derivatives as a lawyer. I 
helped to draft the original standardized agreements for swaps in 
the late 1980s. Throughout my career as a lawyer, I helped many 
businesses negotiate and execute transactions to hedge exposures 
in commodities and derivatives markets. I saw from personal expe- 
rience how important these markets are to businesses of all types, 
including those of farmers and ranchers. 

The United States of America has the best financial markets in 
the world, the most efficient, most innovative and best regulated; 
and if confirmed as the next Chairman of the CFTC, I want to help 
make sure that the United States continues to lead the world. 

Chairwoman Stabenow, If I may pause, I know Senator 
Blumenthal's time is limited. Should I perhaps break and allow 
him to speak? 

Chairwoman Stabenow. If you have a moment. Senator 
Blumenthal, we can allow you to complete your statement and then 
we will be happy to hear Senator Blumenthal as well. Thank you. 

Mr. Massad. Let me just say thank you to Senator Blumenthal 
for appearing today and for supporting my nomination. I am very 
grateful. 

If confirmed, I look forward to addressing the many important 
issues facing the CFTC. First, I believe there is nothing more im- 
portant than a robust enforcement program in order to protect the 
integrity of our financial markets. 

We must aggressively pursue wrongdoers, whatever their posi- 
tion or size, and we must deter and prevent unlawful practices. 
Strong enforcement is vital to maintaining the public's confidence 
in our markets. Therefore, I will make it a top priority to fulfill the 
CFTC's responsibility to enforce the laws protecting these markets 
vigorously. 

Second, the CFTC has promulgated almost all of the new rules 
required by Congress. Now the Commission must make sure that 
the rules work, that participants comply with the requirements and 
that the markets operate transparently and effectively. This is true 
not just for the swaps markets where the new rules have received 
great attention, but for the futures markets as well. 

As we implement important reforms, we must make sure the 
markets continue to serve their essential functions of providing 
hedging and price discovery for end-users. I n this regard, I look for- 
ward to listening to the concerns of traditional end-users such as 
agricultural stakeholders, as well as participants in the markets 
newly subject to the CFTC's jurisdiction. 

The Commission must also work closely with international regu- 
lators. The derivatives markets are global, and we must ultimately 
achieve strong international regulatory standards. 

The United States should be a strong leader in developing such 
standards, as it has been in regulating the securities markets since 
the 1930s. 

Third, the CFTC faces important technological and data chal- 
lenges. The markets it regulates are, like all financial markets 
today, heavily dependent on technology. We must focus on the 
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issues this creates and make sure the Commission has the up-to- 
date capabilities to do its job. 

In addition, the law requires the collection of vast amounts of 
data concerning the derivatives market. We must make sure this 
data is collect^ wisely and efficiently so that it can be used to 
monitor and mitigate excessive risk and bring much-needed trans- 
parency to these markets. 

There are many other areas where the Commission has impor- 
tant responsibilities, such as final action on a position limits rule 
for physical commodities, margin requirements for uncleared 
swaps, and ensuring adequate protection of customer funds. If I am 
confirmed, I pledge to work tirelessly to lead the CFTC in fulfilling 
its responsibilities. 

In conclusion, I consider public service the highest calling, and 
it would be an honor and a privilege to serve as the next Chairman 
of the CFTC. 

If confirmed, I look forward to working closely with the Members 
of this Committee and your colleagues as you conduct your impor- 
tant legislative and oversight role. 

Thank you for considering me for this important position and for 
the opportunity to appear before you today. I would be happy to an- 
swer any questions. 

[The prepared statement of Mr. Massad can be found on page XX 
in the appendix.] 

Chairwoman Stabenow. Thank you very much. 

Senator Blumenthal, we are happy to have you with us. 

STATEMENT OF HON. RICHARD BLUMENTHAL, A U.S. 

SENATOR FROM THE STATE OF CONNECTICUT 

Senator Blumenthal. Thank you so much. Madam Chairwoman. 

I apologize for being a little bit late. As all of you are doing I am 
sure, I am trying to juggle multiple Committee commitments, and 
I am so appreciative for the opportunity to be with you today and 
a support Tim, who is a longtime friend, and I am going to refer 
to him as Tim if I may because I have known him for a couple of 
decades and to say that he is well qualified for this job is a su- 
preme understatement. 

As you have heard about his background and I am not going to 
repeat it but I am very, very proud to be here today because he 
is a Connecticut resident, still has a home in Norwalk, Connecticut, 
has been a public servant not only at the global level as you heard 
but he has also been Vice Chairman of the Norwalk redevelopment 
agency and president of the Norwalk Community College Founda- 
tion among his many local and State involvements. 

So, he is someone who lives public service, and I think his as- 
signment at this point, as everybody on this Committee knows, is 
absolutely critical to avoid the Kind of excesses and abuses that he 
has helped the Nation to recover from. 

Fie has been in charge of unwinding the TARP program, first 
overseeing TARP's hundreds of billions of dollars of investments 
and eventually reducing them and unwinding them, and he has 
played a key role in helping our economy and financial system re- 
cover from that precipice of disaster and I think President Obama 
said it best in thanking him for that job, and I am quoting, "I think 
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it is safe to say that he never wants to have to manage something 
likeTARP again". 

He did it well; but in his new role, he will help the Nation avoid 
those kinds of laxity and laggardness in law enforcement that 
brought the Nation in part to the problems that it encountered. 

That is what I really welcome in his approach. He stated it well 
today, his focus on strong enforcement to keep the financial system 
safe and secure from unchecked risk as we work with our inter- 
national partners. 

On their efforts at derivatives reform, the CFTC must also make 
sure to contain the rifts that we encounter here and that flow from 
offshore back to the U.S. economy, and that means a strong regu- 
latory regime here and in the international sphere going forward. 

I think he will help to impose that standard, the high bar that we 
need on the international regime. 

So, he has a very challenging and important assignment ahead. 

I am very, very proud to support him here and hope that his nomi- 
nation will move swiftly. 

I also want to thank the others who are with him today for their 
public service. This body, the CFTC, is not a household name as 
we all know but it has implications and impacts on all of the 
households throughout the country, on farmers, on Wall Street, on 
Main Street, across the United States. 

I want to thank you again. Chairwoman Stabenow and Ranking 
Member Cochran for the opportunity to be with you today. Thank 
you so much. 

Chairwoman Stabenow. Thank you very much. We appreciate 
your being here and your comments. 

We will now turn to Mr. Giancarlo. Welcome. 

TESTIMONY OF J. CHRISTOPHER GIANCARLO, OF NEW J ER- 

SEY, NOMINATED TO BE A COMMISSIONER OF THE COM- 
MODITY FUTURES TRADING COMMISSION 

Mr. Giancarlo. Thank you. Chairwoman Stabenow, Ranking 
Member Cochran, and members of the Committee, I am honored to 
be here before you today. I would like to thank Senate Minority 
Leader Mitch McConnell, for recommending me to the President 
and to President Barack Obama for nominating me for this posi- 
tion. 

With your permission. Madam Chairwoman, I would like to in- 
troduce members of my family who are here with me today. I am 
joined by my dear wife, Regina, and our three children, Emma, 
Luke, and Henry. I am also pleased to introduce my mother, Mrs. 
Ella J ane Keegan, and my father. Dr. Hector Giancarlo. 

Chairwoman Stabenow. Please stand. We would love to recog- 
nize you. Welcome. We are happy to have you at the Committee. 

[Applause.] 

Mr. Giancarlo. Madam Chairwoman, I hail from a line of 
nurses and physicians and business owners. They were children of 
simple emigrants who came to America to work hard and raise 
their families. They raised and educated their families and served 
their local communities. They volunteered, fought and died for our 
country in time of war. They would beam with pride if they saw 
one of their own here today. 
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But I was the black sheep in the family by chcx3sing law over 
medicine. I practiced law for 16 years in New York and London 
where I advised many early stage technology companies in bringing 
their products into U.S. 

In 2000, I joined a client firm that produced cutting-edge soft- 
ware that brought transparency to the pricing of currency options. 

I was then introduced to the global markets for swaps and deriva- 
tives. I have served over a decade as a senior executive of one of 
the primary intermediaries in the world's wholesale financial mar- 
kets. In 2005, I directed the firm initial public offering. 

In September 2008, Lehman Brothers filed for Chapter 11 bank- 
ruptcy protection. A typical "run on the bank" ensued with rapidly 
falling asset values that prevented lenders from meeting their cash 
obligations. This marked the beginning of a financial crisis that 
was devastating for far too many businesses and families. As you 
noted, 8 million jobs were lost here in America. 

Without question, counter party exposures related to bilaterally 
cleared over-the-counter swaps helped amplify and spread the fi- 
nancial crisis. Inadequate collateralize and little public information 
about exposures among swaps users caused third-parties to become 
less willing to provide credit. Fear of the stability of the U.S. bank- 
ing system forced the federal government to place emergency cap- 
ital in the largest U.S. banks and insurance companies at tremen- 
dous expense to U .S. taxpayers. 

While U.S. swaps markets continued to function during the fi- 
nancial crisis, trading liquidity dried up. I had been a proponent 
of central counter party clearing since before the financial crisis. 
During the Dodd-Frank Legislative debate, I publicly called for in- 
creased central counter party clearing, regulation of trading plat- 
forms, and increased regulatory and marketplace transparency. 

My support for these three reforms is based not on academic the- 
ory or political ideology. It is based simply on my practical experi- 
ence in the markets. But I am also a strong believer that vibrant, 
open and competitive markets are essential to a strong economy. 
Proper regulatory oversight can go hand-in-hand with open and 
competitive markets. 

But if excessive regulation arbitrarily increases the cost of risk 
management to end-user, the overall economy will suffer. If con- 
firmed, I will commit myself to ensuring the proper balance. 

In the almost four years since the passage of Dodd-Frank, the 
CFTC has outpaced its peer financial service regulators in the im- 
plementing rules, and I compliment the agency staff for their ex- 
traordinary work. 

But regulatory effectiveness must be a higher priority than 
speed. It is essential that we get the details right in implementing 
the core reforms of Title VI I . If confirmed, I look forward to bring- 
ing my practical business experience and legal judgment to bear in 
completing the implementation of Dodd-Frank. 

While my professional work over the past decade has been fo- 
cused on financial swaps, I am very conscious that the U.S. futures 
markets were initially created to hedge price exposure in agricul- 
tural commodities. It is essential that U.S. futures and swaps mar- 
kets continue to serve the needs of farmers, ranchers, feed yards, 
grain elevator operators, energy producers, refiners, wholesalers 
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and, yes, manufacturers that are the backbone of our U.S. econ- 
omy. If confirmed, I will commit myself to attending to concerns of 
end-users of swaps and futures. 

The goal of swaps market reform is to enhance the safety and 
soundness of hedging markets. The CFTC must fulfill its mission 
to implement the rtforms of Dodd-Frank in a practical manner 
while continuing to oversee these critical risk hedging market- 
places. If confirmed, I will work faithfully with my fellow Commis- 
sioners to further that essential mission. 

On a final note, my nomination is to fill the seat vacated last 
year by Commissioner J ill Sommers, who served the CFTC with 
distinction and dedication. 

Thank you again for the honor of appearing before you. I will be 
pleased to answer your questions. 

[The prepared statement of Mr. Giancarlo can be found on page 
XX in the appendix.] 

Chairwoman Stabenow. Thank you very much. 

Ms. Bowen. 

TESTIMONY OF SHARON Y. BOWEN, OF NEW YORK, NOMI- 
NATED TO BE A COMMISSIONER OF THE COMMODITY FU- 
TURESTRADING COMMISSION 

Ms. Bowen. Chairwoman Stabenow, Ranking Member Cochran, 
and other distinguished members of the Committee, I am honored 
to have been nominated by President Obama to serve as Commis- 
sioner of the Commodity Futures Trading Commission. 

I want to thank the Committee members and staff for meeting 
with me and for making time for this nomination hearing. I also 
want to thank Senator Gillibrand from my home State of New 
York. 

I too would like to take this opportunity to introduce my family 
members who are here today. My sister Sheila Taylor. My sisters- 
in-law Rita Bowen and Emily Morse Campbell. My niece and neph- 
ews Alessandra and Carrington Campbell. A good close family 
friend Neal Cross Castelly. I want to acknowledge and thank espe- 
cially my incredibly supportive husband of twenty-seven years, 
Larry Morse. 

Chairwoman Stabenow. Wonderful. Let us ask them to stand as 
well. It is so wonderful to see all the family members. 

[Applause.] 

Ms. Bowen. Although other members of my family could not be 
here, I want to thank them for their consistent love and support. 
Also for family members who are no longer with us, I want to ac- 
knowledge the support and inspiration they instilled in me to do 
my best and be my best whenever I could. 

As the youngest of five children growing up in the segr^ated, 
small town of St. ] ulien's Creek, Virginia, I understand the impor- 
tance of being the voice of the under-represented who have not had 
a chance to have a seat at the table, as I do today. 

My commitment to public service runs deep and is not only evi- 
denced by my role as the Acting Chair of the Board of Directors 
for the Securities Investor Protection Corporation but also by my 
personal contributions and leadership on behalf of my community. 
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In order to serve your community, you must understand your com- 
munity's strengths and challenges. 

I have been involved in numerous pro bono, educational, diver- 
sity, and civic efforts that address critical issues related to the eth- 
ics and sustainability of the legal profession, as well as the needs 
of the residents and families of New York City. 

I currently serve as a member of the Emeritus Board of New 
York Lawyers for the Public I nterest, the Boards of New York City 
Economic Development Corporation, Northwestern University Law 
School, and, until recently, the New York City-based nonprofit 
PENCIL through which my colleagues and I have partnered with 
middle schools in Harlem and the Bronx for over a decade. 

I have served in several professional leadership positions, includ- 
ing co-chair of the Global Diversity Committee of my law firm, 
Latham & Watkins. I am also co-founder and head of Latham's 
Women's Initiative. I want to thank my partners and colleagues at 
Latham, especially my assistant, Audrey Leff, who have been 
staunch supporters and friends during my twenty-five years at the 
firm. 

My interest in finance started early. After receiving a degree in 
Economics from the University of Virginia, I received an MBA and 
J D from Northwestern before moving to New York to begin my 
legal career. 

I have over three decades of experience as a securities lawyer fo- 
cused on financial markets and regulations. I maintain a deep un- 
derstanding of regulatory requirements and disclosure obligations, 
and I understand the importance of, and risks associated with, de- 
rivatives. 

A fair and efficient financial market not only helps investors but 
also has a positive impact on farmers, ranchers, manufacturers, 
and ultimately, consumers and job creation. 

As the Acting Chair of SI PC, I have significant experience with 
the issues and procedures of dealing with failed broker-dealers and 
futures commission merchants in the financial and derivatives 
markets. 

Early in my career, I worked on swaps and asset securitizations. 

I have advised companies and financial institutions in the purchase 
and sale of assets and distressed securities in the bankruptcy con- 
text. So, I understand what happens when our markets do not 
function as expected. 

These experiences make me uniquely positioned to effectively 
guide and help the CFTC as it finalizes its regulatory rulemaking 
of Dodd-Frank. 

The next phase of the CFTC's mandate requires effective imple- 
mentation of these rules, with the participation and coordination of 
regulatory bodies both inside and outside of the U.S. I believe my 
strong analytical skills and reputation for building and leading 
teams with diverse perspectives across the globe will bring a 
unique contribution to the CFTC. 

I firmly believe that the CFTC should cooperate and work in har- 
mony with foreign regulators. At the same time, though, we must 
move forward in implementing the rules and mandate of Dodd- 
Frank. 
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I know that Congress, in directing the CFTC to establish an ex- 
panded regime for financial oversight, recognized that excessive 
risk-taking in the swaps market and what it did to contribute to 
the devastation that afflicted our economy in the wake of the finan- 
cial crisis. 

If confirmed, I would bring to my role as Commissioner an un- 
derstanding of the securities and futures markets laws and regula- 
tions, the importance of both markets to the economy, and the ter- 
rible cost to the public when those markets fail. 

Capital formation in the securities market is different from the 
management of risk and price volatility in the futures markets. 
Yet, each has its own nuances that impact consumers and end- 
users. 

I recognize that our physical commodity markets need to be pro- 
tected from excessive speculation and manipulation, and we must 
acknowledge that esoteric and other creative financial products do 
not always benefit consumers. 

It would be an honor for me to bring my experience in finance 
and securities to my role as Commissioner of the CFTC, if con- 
firmed. I have a record of bringing teams together to find solutions, 
and I believe that my substantive experience and ability to bring 
my own voice to the table would be of value to a historically inde- 
pendent government agency like the CFTC. 

My door is always open and I am really ready and willing to 
learn and to listen and bring the best of my experience to my role. 

I believe I have the knowledge and the integrity to foster open, 
competitive, and financially sound markets; and I look forward to 
working with you in making our financial system stronger, and one 
that benefits everyone. 

Thank you for your time and consideration. I also look forward 
to taking questions. 

[The prepared statement of Ms. Bowen can be found on page XX 
in the appendix.] 

Chairwoman Stabenow. Thank you very much. 

We will proceed with questions. We will do five-minute rounds, 
and then if we have time, if there is interest, we certainly can do 
a second round. I believe there is a vote at 11:20 today. So, we will 
proceed with that in mind. 

To each of you, I would like to start out taking about the physical 
markets. While the futures markets have evolved over the years 
and they are used by both hedgers and speculators, fundamentally 
these markets were designed for risk management and price dis- 
covery. 

The functions are very important to commercial end-users. You 
will hear that from every single member of our Committee and 
those in agriculture, energy, and the metals space. 

So, could each of you taTk— we will start with Mr. Massad— about 
the importance of futures, options and swap markets to our end- 
users-agriculture, energy, metals industries, and how your experi- 
ence, specifically the kind of work you have done, would relate to 
the CFTC, particularly in this regard. 

Mr. Massad. Certainly. Thank you. Chairwoman Stabenow for 
the question, and I think you have said it best. These markets are 
incredibly important to end-users and we must make sure that 
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they continue to function well so that end-users can hedge expo- 
sures and achieve price discovery. 

In the course of my career as a lawyer, I advised a wide range 
of businesses, for example, many of them touched on the agricul- 
tural sector just because the agricultural sector is so important to 
our economy and it touches on so many businesses. 

Those include, for example, a fertilizer company that hedged its 
exposure to price risk on natural gas which is an important compo- 
nent of fertilizers. 

A major lender to rural electric co-ops. j ust about any business 
I dealt with I would say hedged forms of risk in these markets of 
one kind or another. 

So, it is extremely important and I intend as Chairman to make 
sure that we are listening to the concerns of stakeholders of all 
types, including the traditional ones in the agricultural markets 
where the CFTC's jurisdiction really started as well as the other 
physical commodities. 

I look forward to working with you and your staff and the other 
members of this Committee and their staffs on making sure that 
we hear their concerns and that we address those concerns. 

Chairwoman Stabenow. Thank you very much. 

Mr. Giancarlo. 

Mr. Giancarlo. Thank you. Madam Chairwoman. 

This Committee and this Commission started out with a focus on 
Ag interest in the physical markets. That is where the origins are; 
and through the development of other markets and increasing of 
the jurisdiction and responsibility of the C FTC, those interests now 
are less than 10 percent of its mission but they are still a very im- 
portant component of that. 

End-user concerns, whether it be in physical markets or in cash- 
settled markets, there are a number of concerns of the end-users 
that deserve our attention carefully at the commission. 

There are concerns about inter affiliated swaps and Treasury 
functions for end-users, and we need to make sure we get that 
right. There is concern about margin on unclear to swaps and those 
concerns CFTC has a rule proposal and that has not yet been final- 
ized. We need to make sure that is finalized in a way that suits 
the interests of end-users. 

Its concerns about position limits. As you know, a major per pol- 
icy proposal is put forward. Thousands of pages have now been re- 
ceived, and it will be for the work of this Commission going for- 
ward to wade through those comments and make sure that we get 
that right. 

We do not want to create loopholes but we need to make sure 
that end-users have the right outcome on position limits so they 
can hedge real risks as they are meant to, whether that is in phys- 
ically settled or cash-settled instruments. 

So end-users have a number of concerns. They will be the fore- 
most on our list. 

On the agricultural side, that will be something that I will be 
keenly focused on to learn those issues, to get out into the field to 
meet with the constituents that have concerns about physically set- 
tled agricultural issues and be there to understand those issues. 

Chairwoman Stabenow. Thank you. 
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Ms. Bowen. 

Ms. Bowen. Yes. I understand the importance of the integrity of 
the markets to the agriculture community, as well as end-users. I 
am also aware of the long-standing and important role of agri- 
culture in the history of the CFTC. 

A critically important role of the CFTC, though, is to protect 
against excessive speculation and manipulation which has been a 
long-standing concern. 

Our markets need to work for farmers, ranchers, and end-users. 
So, our rules must be balanced and not create undue costs and bur- 
dens. 

As a consumer, I am also aware of the high impact of gas prices 
and food and electricity on our families and neighbors. We all pay 
when our markets do not work. I will bring the full enforcement 
powers of the CFTC to bear, frankly, to protect against this type 
of excessive speculation and manipulation of the market. 

I frankly look forward to working with all of the stakeholders 
and to hear their concerns and address their issues. 

Chairwoman Stabenow. Thank you very much. I have, obvi- 
ously, many other questions. I am going to stop to give others the 
opportunity to hold to five minutes but I do want to come back to 
issues on position limits and cross-border issues. But at this point, 

I am going to turn to Senator Cochran. 

Senator Cochran. Madam Chair, thank you. 

Let me begin by asking each of the nominees what your impres- 
sion has been of the role of the CFTC in managing abuses that 
have led to investor losses through trading contracts or in trying 
to deal with the situation such as the Ponzi scheme of recent years 
that involved Mississippi and a lot of other states too and inves- 
tors, this so-called Stanford Ponzi scheme. 

What is your reaction about how the Commission can act to help 
safeguard communities and investors in dealing with situations 
like this? 

Mr. Massad. Ranking Member Cochran, thank you for the ques- 
tion, it is a very important issue that you have raised. 

The incidents involving MF Global and Peregrine are obviously 
very, very damaging to the participants with those firms as well as 
to confidence in these markets generally. 

The Commission must do all it can to prevent that type of thing. 
It is my understanding the Commission has taken some actions 
with respect to protection of customer funds that are designed to 
address this. I want to make sure, if I am confirmed, that we have 
done all that we can and I look forward to talking with the staff 
about this and also talking with you and your staff about actions 
we might take. 

It is also a question of resources. As you know, the Commission 
relies on self-regulatory agencies to do a lot of the reviews of FCMs 
and so forth. 

But the agency needs to make sure that it does all it can within 
its capabilities to minimize this. We must take strong enforcement 
action when we discover any type of improper behavior. 

I look forward to making this a priority. 

Senator Cochran. Thank you. 

Mr. Giancarlo. Thank you. Senator. 
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Those two instances you mentioned were tremendously damaging 
to market places. It is true that many years later people that lost 
money in those have gotten most of their money back but that is 
not really a complete solution because the loss of that money dur- 
ing that period of time would have been devastating to their agri- 
culture business or to their manufacturing business. 

But even more broadly as an operator of markets, I know how 
important market credibility is; and what suffered in those two 
events is the credibility of the market places. 

As the overseer of the marketplace, the CFTC that is unfortu- 
nately a black guy. We need to make sure that does not happen 
again. There has been a number of steps taken, as you may know, 
some very good steps taken by the agency but also by tbe NFA 
working together with CME at the direction of the agency, the 
Tack Committee, to have electronic confirmation of customer ac- 
counts is a very good step forward. 

But I think there are other things that can be done as well. I 
know there are some suggestions about changes in the bankruptcy 
code that can be looked at. 

Commissioner O'Malley has made, I think, a very good sugges- 
tion about a super lien. As you know, many of these FCMs now are 
part of much a larger financial institution, and yet in the lean in 
favor of the customers exists at the subsidiary level. 

FI is proposal is that maybe that lien needs to be moved to the 
top of the house so the entire financial institution will recognize 
the concerns of customers as a top priority for the entire institu- 
tion. 

I think that it is a suggestion worth looking at. But I look for- 
ward to working on these and other ideas with your staff and oth- 
ers as we go forward. 

Senator Cochran. Thank you. 

Ms. Bowen. Thank you. In my acting role as Acting Chair of 
SI PC, I am particularly mindful of the importance of consumer pro- 
tection. I have seen first-hand the devastating effect on everyday 
people who did nothing, to have their funds being misused and 
transferred to other entities, essentially creating investment banks. 

I think what we should do and I think what Dodd-Frank gives 
us to do is the enforcement authority which has been enhanced to 
guard against this type of misbehavior and fraud. 

I understand that resources are critically important for us to 
have the proper oversight, and I agree with Mr. Giancarlo in the 
sense that the type of work that Commissioner O'Malley is doing 
with respect to technology is critically important. 

We need to have those resources to make sure that the reporting 
obligations are accurate and effective and useful, and I obviously 
look forward to working with you and the rest of the Committee 
members on this important issue, including in the bankruptcy con- 
text, as you know I have expertise in that and would be happy to 
participate in those discussions. 

Senator Cochran. Thank you. 

Chairwoman Stabenow. Thank you very much. 

Senator Klobuchar. 

Senator Klobuchar. Thank you very much. Chairwoman, and a 
thank you to our nominees. 
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I am going to direct my questions to Mr. Massad and it is not 
under any disrespect for the other two nominees but only because 
there is a five minute limit. So, I will put my questions in writing. 

I also wanted to greet our Minnesotan here. Charlotte, Mr. 
Massad's wife. I know this means you will bring some Midwestern 
sensibility to the board. We are excited about that. 

I guess I will start with that and just began following up on Sen- 
ator Cochran's questions. The MF Global and Peregrine abuses 
really hurt a lot of people in my State. In fact, one farmer unfortu- 
nately had invested through both of them, and we had a number 
of problems because of that. I would just reiterate the importance 
of doing everything you can to be aggressive with those kinds of 
practices. 

I have also been very involved in the speculation issue, serving 
as a hub for Delta, agreeing with their CEO and also for a number 
of people who were hurt very much when there is speculation in 
the market and urge you to be aggressive about that. 

I do have a question on position limits or hard caps on a range 
of commodities including energy products. I think commercial 
hedges are based on an actual physical product like corn or wheat 
are exempt from the position limits. 

However, many of the commercial practices used in agriculture 
are caught by the position limits. For example, farmers will place 
a hedge on the price of grain from a silo that is to be delivered to 
market in the future before the grain is delivered to the silo. This 
provides the farmer with a set price for the grain and budget cer- 
tainty. 

My first question is: Are speculative financial hedges different, 
do you consider them different, Mr. Massad, than the types of 
hedges used in common commercial practices used in agriculture? 

Mr. Massad. Thank you for the question. Senator Klobuchar. 
You have raised a very important issue, and Congress obviously 
was very concerned about this issue also in directing the agency to 
look at the issue of excessive speculation in position limits, and the 
agency has re-proposed a rule on this. 

I think, as we consider that, if I am confirmed, I will clearly 
want to be thinking about making sure that commercial end-users 
can still properly engage in the activities they need to engage in, 
can engage in bona fide hedging at the same time that we address 
the risk of excessive speculation which can lead to manipulation. 

I look forward to working with the staff on that and am happy 
to work with you and your staff to make sure that we take action 
in this area that is clear, that works for end-users, that addresses 
the concerns that Congress had and that is sustainable. 

Senator Klobuchar. Thank you. I think we just want to make 
sure that the rule will allow for normal practices of these types of 
businesses. 

I have some questions on commercial end-users and exemptions 
to the margin r^uirements. I think I will put those on the record 
and get to something that you and I discussed when we met, and 
that is the importance of the renewable fuel standard for many jobs 
in my State, Senator Donnelly's State, Senator Hoeven's State. 

In fact, we had 16 senators that met recently with the ERA Ad- 
ministrator about this issue and some proposals that came out of 
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the ERA. This industry generates $5 billion in economic output, 
sustains tens of thousands of jobs, and we are concerned about this 
rule that recently has been proposed. 

It is not really in your jurisdiction. But what is in your jurisdic- 
tion is speculation, and we are concerned with the renewable fuels 
standard's RIN market which we talked about. It was volatile last 
year and there were questions raised about the impact of excessive 
speculation in the market that may have caused this volatility that 
led to this proposed rule. 

What role do you believe the CFTC can play to reduce volatility 
and enhance transparency which is what we really want in the 
RIN market? 

Mr. Massad. Thank you. Senator. 

It is a very important issue and an area for us to be looking at. 
We have the responsibility to address excessive speculation. We 
have the responsibility to prevent fraud and manipulation in this 
market and the Rl N market is one that we should be actively look- 
ing at and making sure that it is functioning properly. 

So, if confirmed, I look forward to working with the staff on that 
and to getting your ideas on the specific things that we might want 
to consider to make sure this is. 1 1 is a complex market, it is a new 
market; but it is very important to a lot of producers, a lot of the 
agricultural sector of this country. So, we need to make sure it 
works effectively for people. 

Senator Klobuchar. Thank you. Because I think it played an 
unfair role in what happened and what we see in this proposed 
rule. 

I would also mention that Chairwoman Stabenow has shown 
great leadership in this area and I again will put questions on the 
record of the other two nominees as well has some on the margin 
issue and some position limits issues which you and I also dis- 
cussed earlier. 

Thank you very much. 

Chairwoman Stabenow. Thank you. Important issues. 

Senator Chambliss. 

Senator Chambliss. Thank you very much. Madam Chair. 

Let me follow up on that. I do not think there are any of us who 
would disagree that manipulation of the markets is a violation of 
the current law and it is a very critical oversight responsibility that 
CFTC has and we are all familiar with cases where manipulation, 
individuals who have sought to manipulate the market have been 
dealt with in a severe matter by CFTC and we want that to con- 
tinue. 

But by the same token, speculators are an asset to the market. 

I want to make sure as we go through this, and you are going to 
add any number of rules and regulations that you deal with re- 
garding that issue; but if each of you will just give me a simple yes 
or no. I want to make sure that you have no bias against specu- 
lators. 

Mr. Massad, let us start with you. 

Mr. Massad. Certainly. Senator, I can assure you that specu- 
lators are important in these markets. That is often the other side 
of the hedge for a business that is seeking to hedge commercial 
risk. 
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Senator Chambliss. Great. Mr. Giancarlo. 

Mr. Giancarlo. The answer, I cannot remember how you re- 
phrase it, yes or no; but I believe speculators play an important 
role in the market. 

I think actually the law does not bar speculation in the market. 
The law gives the CFTC power to use position limits to prevent ex- 
cessive speculation. It does not bar speculation. 

Speculation allows hedgers to meet a cross time. They play a 
very important role in markets. As an operator of markets for 
many years, I understand that. 

Senator Chambliss. Ms. Bowen. 

Ms. Bowen. Yes, I do acknowledge that speculators are one play- 
er in the market. I absolutely do recognize that. At the same time, 

I do recognize that excessive speculation is a problem and it is 
critically important for us to protect our markets. I do not think 
we are going to have market integrity at all if we allow there to 
be excessive speculation. 

Senator Chambliss. Obviously, you are here because this Com- 
mittee has jurisdiction over the operation of the Commodity Fu- 
tures Trading Commission. Within the Commission, there are var- 
ious advisory committees. One of those is the Agricultural Advisory 
Committee. 

It is interesting to note that there has not been a meeting of the 
Ag Advisory Committee of the CFTC since 2011. With the con- 
firmation of the three of you, there is not going to be anybody on 
the Commission that has what I think we could refer to as a back- 
ground in agriculture which is a little bit unusual because that was 
the original nature of the CFTC. 

Do any of the three of you have any interest in chairing the Ag 
Advisory Committee within the CFTC? 

Mr. Massad. Well, Senator, perhaps I should speak first as the 
nominee for the Chair. It is, I think, vitally important to the Com- 
mission that we have the input of agricultural stakeholders. It is 
an incredibly important part of these markets, and I think the ad- 
visory committee is a great way of doing that. 

I will tell you I will make sure it is chaired. I am, I think we 
have to see exactly, if we are all confirmed, who does what. But I 
will pledge to you that we will make sure it is an important com- 
mittee that meets regularly. 

Mr. Giancarlo. Senator, I also agree that it is vitally important 
that committee be chaired. I think it is an unfortunate oversight 
that it has gone on so long. 

If I might add, I believe there is also another committee, and 
that is the Energy Committee, Advisory Committee, that also has 
not met for some time. 

So, to answer your question, I would be honored to chair either 
of those committees. 

Ms. Bowen. I would like to say my door is going to be open for 
any stakeholder, whether we have committee meetings or not; and 
so I welcome to have the Agriculture Committee committed to come 
and visit. I do know our Chair will probably have something to say 
as to who gets which committees. But irrespective that, please look 
to me to be someone who would be very welcoming to them. 

Senator Chambliss. Great. Thank you. 
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Mr. Massad, when Dodd-Frank passed, I was concerned that 
CFTC would go too far in regulating the activities of commodity 
end-users; and based on the comments of my constituents, I think 
my concerns are justified. 

Are you satisfied that the Commission has given due consider- 
ation to end-users in the exemptions and exceptions provided to 
them by Dodd-Frank and theCEA in its rulemaking? 

Mr. Massad. Well, Senator, if confirmed, I want to make, abso- 
lutely sure, that we have. I think that is part of Congress's direc- 
tion to us in providing the statutory basis to recognize that end- 
users, particularly non-financial commercial end-users, who are 
hedging commercial risk are treated differently than the financial 
entities that may be dealers or other participants in these markets. 

So, I look forward. I know there are a wide range of issues that 
touch on this, and I intend to make sure that we have taken all 
appropriate action to make sure they are treated properly and 
again look forward to working with you and your staff in hearing 
your concerns on that. 

Senator Chambliss. My time is up, but, Mr. Giancarlo, you men- 
tioned an issue that is very critical to all of us that are concerned 
with the markets and that is the issue of position limits. 

As you go through the discussion of this, should that take place, 
what really concerns me is that there is going to be an opportunity 
to create winners and losers and that should not be the object of 
at CFTC. 

So, as all three of you educate yourself on this issue and go 
through it, we look forward to dialoguing particularly on that issue 
of position limits. 

Thank you. Madam Chair. 

Chairwoman Stabenow. Thank you very much, I would just add 
my voice to Senator Chambliss about the Agriculture Advisory 
Committee and I hope you will seriously look to that as an impor- 
tant part of receiving critical input from agriculture. 

Senator Donnelly. 

Senator Donnelly. Thank you. Madam Chair. 

Mr. Massad, I thought that this would be the moment when we 
were together in my office, I said if you do a great job as Chair you 
could be the Derek j eter of the CFTC; and you said wait until my 
son hears that. 

[Laughter.] 

Senator Donnelly. Your son was here and he just left to get a 
drink of water. So, the timing was terrible on this. 

Mr. Massad. I will make him watch the tape. 

Senator Donnelly. All right. Very good. 

In r^ard to position limits, I have argued that they should be 
a tool in the CFTC's toolbox that helps fulfill its mission to promote 
transparent open markets and to protect the public from fraud and 
manipulation. 

I just want to make sure that with all three of you that you will 
work to finalize a good position limits rule in a timely manner. 

Mr. Massad. Senator, I believe it is very important that we work 
to finalize that rule. We have had position limits in place for agri- 
cultural commodities, as you know, for many years. I think they 
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are a very important tool in the toolkit, and Congress obviously has 
directed us to take action in this regard. 

So, I will make that a priority. 

Senator Donnelly. Mr. Giancarlo. 

Mr. Giancarlo. Yes. Along with margin on uncleared swaps, I 
think that position limits is one of the outstanding rulemakings 
that are vitally important to the end-user community. 

As I said earlier, thousands of pages of comments have now been 
received. The comment period ended at the beginning of February. 
It will now fall to the Commission to go through those comments 
very carefully and make sure that end-users receive the exemption 
that they deserve and yet at the same time that loopholes are not 
created through it. 

So, we have got to get it right. 

Senator Donnelly. Ms. Bowen. 

Ms. Bowen. Yes. I would just briefly also echo that it is an im- 
portant tool in the toolbox. At the same time, I do look forward to 
reading the comments. I know there are hundreds of comments on 
this issue, and I look forward to reading those and having discus- 
sions with constituents. 

Senator Donnelly. Thank you. 

Mr. Massad, I think a good argument can be made that excessive 
speculation leads to increased or exaggerated price fluctuations 
that can negatively affect the pocketbook of Hoosiers. 

As part of the position limits imposed, I understand it creates a 
position limit five times higher for traders in cash-settled markets 
if they are not also trading a physically settled contract. 

Can you explain why these limits are needed and why I should 
not be worried that they might increase the potential for manipula- 
tion? 

Mr. Massad. Thank you. Senator, for the question. You have 
touched on a very important issue. What is called the conditional 
spot limit rule that is part of the reproposed rule. 

It is a very complex issue. I know there are strong views on both 
sides. I look forward to reading the comments on this issue and 
talking about it with the staff and would be happy to visit further 
with you on it. 

I think we have got to make sure that we end up with any final 
action we take that it is well reasoned, it is objective, it is justified, 
it is based on evidence, and it has a sound basis. 

So, I pledge to you that is what I will try to make sure we do 
and again I am happy to work with you on it. 

Senator Donnelly. Thank you. 

As you have heard from my good friends and colleagues here, ag- 
ricultural commodity markets are part of the heart and soul of 
what we do here. 

I just want to make sure that you all are committed to con- 
tinuing the commitment to that, the emphasis to that and the de- 
sire to never forget what a critical part that is in this Committee 
or of the CFTC. Thank you. 

Mr. Massad. Yes, Senator. 

Senator Donnelly. On position limits again. We talked about ex- 
cessive speculation and there have been times in the past, it is ex- 
traordinary when all of a sudden you look up and the families in 
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Logansport, Indiana, and in Evansville, Indiana, are leaking at 
$4.25 gasoline when it was a dollar cheaper maybe a few months 
before or whatever. 

I was wondering. We have seen the spot markets, 421 million 
barrels on spec or more. Do you think that numbers of that size 
affect pricing of the product? Mr. Massad, if you would. I only have 
about a minute left. 

Mr. Massad. Well, Senator, thank you for the question. I guess 
I would say that speculation obviously can affect prices. There are 
many, many factors that affect prices. Sometimes it is difficult to 
measure exactly what the impact is of any particular factor. 

But I think again Congress directed us to look at the issue of ex- 
cessive speculation and take action. If I am confirmed, I will make 
it a priority that we do that. 

Senator Donnelly. Thank you. 

Mr. Giancarlo. 

Mr. Giancarlo. One of the accomplishments of Title VI I of Dodd- 
Frank was to create a whole regime for the collection of market 
data in the swaps market, and the CFTC has gone far into begin- 
ning the process of collecting that data, but yet to be done is the 
process of really mining and interpreting that data, and that is a 
very important mission, I think, for this Commission going forward 
so we can look at just questions like that to determine what is the 
role in the cash-settled market, how does it affect the physically 
settled market. 

So, that is something that I think is going to be an important ob- 
jective for this Commission to get the data, gathering the data and 
now being able to interpret it and come to some real conclusions 
about what is going on in the marketplace and what do we need 
to do about it. 

Senator Donnelly. Ms. Bowen. 

Ms. Bowen. I do think it is critically important for us to really 
spend a great deal of time frankly on this issue. A number of you 
have raised it today and we know how important that is to con- 
sumers. 

You have my commitment that I will definitely be addressing 
that issue as well with my colleagues. 

Senator Donnelly. I want to thank all of you for putting your- 
self forward for public service. Your work, you know, in many ways 
for all of our families and I will wrap this up. Families have to 
make decisions on limited paycheck and limited pocketbook of 
whether sometimes when prices go so high, whether they can fill 
up the market basket or whether they have to fill up the gas tank. 
We are very, very grateful for your willingness to step up for all 
of our fellow citizens. 

Thank you. 

Chairwoman Stabenow. Thank you. 

Senator Floeven, you are back just in time. You are up. 

Senator FIoeven. Thank you. Madam Chairman, and again my 
thanks both to you and the Ranking Member for your leadership 
on the Farm Bill. I truly appreciate it. 

Thanks to the witnesses, Mr. Massad, thank you for coming to 
visit with me. I appreciate it as well as your bacKground, the work 
that you did with TARP. 
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Mr. Giancarlo, gcxxl to have you here. Ms. Bowen, thank you so 
much. 

My first question is related to position limits. The CFTC, and I 
apologize if somebody else has already asked this question, but I 
think it is very important. 

The CFTC has recently proposed a position limits rule; and es- 
sentially for contracts where you take physical delivery to settle, 
you could have one position limit. But if you have cash-settled con- 
tracts, you could take five times that position limit. I think that is 
a concern. Furthermore, you have some of the markets that settle 
their cash contracts pricing off of the physical delivery markets. I 
think that raises issues of liquidity. I think that raises issues of 
price volatility. 

This rule was proposed before, rqected. I believe the former 
Chairman was very much opposed to it and now it is being re-pro- 
posed. 

I would like you to address that starting with Mr. Massad but 
I would like each of you to address this issue. 

Mr. Massad. Thank you. Senator Floeven, for the question. You 
are referring to the conditional spot limit rule. 

Senator FIoeven. Exactly. 

Mr. Massad. It is a very important issue and it is included in 
the reproposed rule, and I want to say that, if I am confirmed, I 
look forward to reading the comments about this issue. It is a com- 
plex one. I know there are strong views on both sides. 

It is very important that we take action which has a justifiable 
basis, a reason^ basis, is grounded in the data, and is sustainable. 

So, I am happy to work with you and talk with you further on 
this issue. Again, I know it is an issue that there are some strong 
feelings about, but we need to make sure we take a well reasoned 
action, and I can just pledge that I will use the best of my abilities 
to do that. 

Senator FIoeven. Mr. Giancarlo. 

Mr. Giancarlo. This is an important issue. It is an issue that 
I know there has been a lot of comments received in the comment 
period. I have not had a chance to see all of them and I would not 
want to prejudge it until I have had a chance to look at that. 

I would say that, it is conceived in the market that physically 
settled contracts have different dynamics than cash-settled con- 
tracts, and there may be different opportunities for manipulation, 
and one is different than the other. 

But one of the things I would really like to look at as I go 
through the comments is what data was the basis for the CFTC's 
proposal on the five times exception to the rule. I would like to un- 
derstand what data it was underlying it and is it current data, is 
it appropriate data. 

I am going to be very data-driven, if confirmed, in the role and 
I think that is going to have to drive a lot of the decision-making. 

Senator FIoeven. Ms. Bowen. 

Ms. Bowen. It has definitely been a topic very much so not just 
today but I understand it is an incredibly important topic. The fact 
that it was reproposed means that it really is critically important. 

I can tell you that I am going to bring a set of fresh eyes to this, 
look at it with a clean slate. I am not going to presume any posi- 
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tion on this. I can assure you I will bring my objective best sense 
to look at the issues, and it is important for us to get it right. 

Senator Hoeven. So, while I think you have tremendous quali- 
fications, all three of you, I would say that I have some concern 
about, none of you have experience at the farming level at a grass- 
roots level. 

You know, we do not have somebody with an Ag background, and 
I think that is important. I think other members have brought that 
up. 

But I am encouraged, I think Mr. Giancarlo, and maybe all three 
of you, express an interest in getting out and actually under- 
standing how farmers and how agriculture uses futures contracts. 

I think we have lost track kind of where this came from. This 
was designed for farmers to hedge their risk when they grow a 
crop. They take a long position. They grow a crop, and it has 
turned into all of these financial futures and very complex instru- 
ments. 

Fortunately, I think you have a pretty good understanding of the 
complexity of those instruments, the risk they create at both an in- 
stitutional and at a system level. 

But I do hope that you will take time. I think it is very impor- 
tant you get out and interact at maybe the farm level a little bit 
to get an understanding where is this all starts. 

You know, I would hope somebody on the CFTC would have that 
kind of Ag background. Now with the two we have and the three 
of you, we will not have that. 

So, that is one concern. The other is to look at this position limits 
rule because of the potential for price manipulation, speculation, 
price volatility. 

I am going to take you at your word. You are coming in with an 
open mind. That means that maybe a no when you get a chance 
to vote on this or maybe a yes. I have already asked the Chairman 
of this Committee to hold a hearing on this issue, and so I do want 
to emphasize to you that this is something we will be looking at 
very closely. 

I thank you for your service. 

Chairwoman Stabenow. Thank you very much. 

Senator Casey. 

Senator Casey. Madam Chair, thank you very much and I appre- 
ciate you having us here for this hearing 

I wanted to start off by saying to each of the nominees how much 
we appreciate your service, your willingness to serve at a tough 
time. We all here are elected officials. It is a tough time to be an 
elected official. It is also a tough time to be an appointed official. 
We are grateful you are wi 1 1 i ng to do that. 

As your families were introduced, I was reminded of my own 
background. My father was in and out of politics and government 
over the course of several decades, not years. 

Being at events where he was being sworn into office or being 
questioned about his work, I want to say to your spouses, your chil- 
dren and your family. 

We are grateful you are here and you should take great pride in 
this day and also take great pride in what your family members 
are doing because you are part of the reason they are here obvi- 
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ously, but you are also part of the service they will render to their 
country. We are especially grateful for that. 

I will do kind of an itemization of a couple of issues, some of 
which have already been addressed, but raise them for emphasis, 

I guess, and also to indicate how important they are to a lot of us. 

The end-user issue is a critically important issue for individuals 
and institutions. In Pennsylvania, we have, contrary to popular be- 
lief, we have a huge part of our economy that is an agricultural 
economy. 

There is always a debate about what is the biggest industry in 
the State, tourism or agriculture. It is probably not well known 
around the country how significant agriculture is in a state like 
ours which does have some major urban areas. 

So, the end-user issue is critical and I have not had a chance to 
tal k to al I of the nomi nees. 

Mr. Massad, we have spoken about this and I know my staff has. 
So, to the extent you can speak to that and take action in further- 
ance of the goals that we set forth on end-users I appreciate that. 

I want to ask a question about it. Senator Klobuchar raised these 
so-called RIN volatility issue, and I will not reiterate that. We will 
talk about that later. But that is critically important. 

I would be interested to see if there are ways that you could re- 
duce the volatility in that market. That is something that we hear 
a lot about. 

I guess one very practical question I would ask, though, and I 
will start with Mr. Massad and others that want to chime in on 
this. The kind of fundamental question which are resources. I think 
sometimes we believe that if folks are focused on the right policy 
and they get through the confirmation process and they have an of- 
fice to go to that everything is wonderful. 

We know that resources are critically important, maybe now 
more than ever, and I just want to give you an opportunity to 
speak to that in terms cjf what you see are the resource issues, if 
any. I hope there are none but I am afraid I am wrong about that. 

Mr. Massad. Thank you. Senator Casey. I appreciate the ques- 
tion. 

I think the resource issue is a very, very important one. I am 
very concerned about the adequacy of the resources obviously. This 
is an agency whose responsibilities have grown enormously and the 
budget has not grown. 

We must make sure that we provide adequate resources to the 
agency to carry out its mission. It is critically important, and I 
think it is also a very good investment for our country. 

We have the best financial markets in the world; and in part 
they are the best because they are well regulated, thoughtfully reg- 
ulated, and it has been that way for decades. We should not lose 
that mantle and making sure the agency is ad^uately funded to 
meet all the challenges of this vastly expanded jurisdiction, of the 
technology that drives these markets, of the data collection respon- 
sibilities that we have, and of making sure we can take strong en- 
forcement to address some of the other concern you highlighted is 
critical. 

I would be delighted to work with you and your staff on making 
sure that happens. 
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Senator Casey. Anyone else want to comment on that issue? 

Mr. Giancarlo. I would if I may. I am just conscious of the fact 
as we are here today Acting Commissioner Widgin is elsewhere in 
the capitol testifying on the CFTC's budget, and I do not envy his 
task this morning. 

I entirely agree that the CFTC's mission has been enormously 
expanded and its resources have not. Its mandate is the law so it 
has to meet that mandate and it has to have the right resources 
to do it. 

At the same time, I am informed by my own experience in busi- 
ness over the last 12 years but especially the last five years since 
the financial crisis. Revenues are down and yet demands on our re- 
sources are greater. 

We have had to do more with less in business just as probably 
most Americans in their own households had to do more with less. 
It is more time in the office, more time working to get more done. 

My own staff in my firm is down 10 percent and have not seen 
raises in six years, and I am not suggesting that you should be a 
policy but I am making the point that when we live in a time 
where resources need to be stretched because the American tax- 
payer's pay the price at the end of the day. 

So, we have got to regulate these expanded markets yet we have 
got to be very, very careful that we are not spending the American 
taxpayer's money improperly. 

So, I think resource allocation within the agency is important. 
Use of resources, cooperation with other SROs such as the NFA 
and others are vitally important. 

Flow do we use technology? In business, technology has become 
more important to do jobs and we need to find a way to do that 
within the agency as well. 

Cooperation with overseas regulators and litigating effectively, 
not taking on too many things by taking on the right things. So, 

I think those are things we n^ to do with in the agency. 

If confirmed, I would try to find the right balance. 

Senator Casey. Thank you very much. 

Ms. Bowen. 

Ms. Bowen, j ust briefly. I would especially focus on our human 
capital and our knowledge base. With thirty-two years on Wall 
Street I can tell you there is no end to the imagination of the kinds 
of products that can be created. 

So, we frankly need resources to be able to police the market, to 
enforce the market, and frankly, to think ahead of the market. I 
would welcome the use of more resources to really develop our 
human capital as well. 

Senator Casey. Well, that idea of you as part of an effort to be 
a cop on the beat is a very important point and we need to make 
sure what the research is. 

I am over time but I want to ask you to answer this question. 
You said you are the youngest of five? 

Ms. Bowen. Yes. 

Senator Casey. I grew up in a family of eight. My youngest 
brother is a great lawyer. Fie is number eight. Fie would say he is 
the smartest in the family. I am not going to ask you where you 
are but I am assuming you are. 
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Ms. Bowen. Other than always being right. 

[Laughter.] 

Senator Casey. For the purposes of confirmation, I will assert 
that you are the smartest in the family. 

Thank you for your service. 

Ms. Bowen. Thank you so much. 

Chairwoman Stabenow. Thank you. Speaking on behalf of 
firstborns I would like to reiterate that— all right. 

Senator Thune. 

Senator Thune. Thank you, Madam Chairman, and thank you to 
our nominees for being here today and welcome. 

Let me just, if I might, as we meet with these nominees this 
morning make very clear how important your job is. There are 
farmers and ranchers and grain elevators and cooperatives in the 
agricultural community that are increasingly d^endent upon the 
tools that are available and that they utilize in terms of better 
managing their risk and especially in an era where you are start- 
ing to see lower commodity prices and higher production costs and 
these are all things that are under your jurisdiction. 

So, I just want you to know that the job that you have in front 
of you is an important one and there are an awful lot of people who 
depend upon the tools that are available. 

We all understand the importance as well of the need for trans- 
parency, for smart regulations that allow for effective cost analysis 
of proposed rules. I think it is really important that be an impor- 
tant component of everything that you do at the Commission. 

j ust a couple of quick questions. I know the Chair is anxious, we 
have got to take some votes going here momentarily but I wanted 
to ask and I direct this to you, Mr. Massad. 

Since the passage of Dodd-Frank in 2010, the Commission has 
issued approximately 60 rules followed by more than 140 no-action 
letters. This reliance on no-action letters has created some confu- 
sion for the industries that the CFTC is regulating, and I am won- 
dering what your thoughts are on the use of no-action letters and 
what, as Chairman, would you propose changing to decrease the 
CFTC's reliance on no-action letters? 

Mr. Massad. Thank you for the question. Senator Thune. 

As someone who was in private law practice for many years, I 
think I appreciate very much the importance of good process and 
the importance of clarity in rulemaking. I also understand that 
there are appropriate circumstances where, instead of a rule, you 
may do guidance, you may do no action. 

Congress gave the Commission enormous responsibilities with 
deadlines to bring an entire market into regulation that really was 
not regulated. 

The Commission has promulgated almost all the rules required. 
It has also issued a number of no-action letters. 

What I would pledge to you is that I will use all of my best abili- 
ties to make sure that we act in a way that provides certainty, clar- 
ity, and sustainability. That we use rules where that is appro- 
priate. That we have good adherence to the requirements of the 
Administrative Procedures Act so that people can comment on 
those rules. 
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There may be situations where guidance and no-action letters 
are appropriate such as when there are new facts in the market 
or things are still developing. 

But I think it is very important that we act in a manner that 
market participants can rely on what we are doing and have pre- 
dictability. Having been a lawyer who advised a lot of businesses, 

I know predictability about the rules is very critical. 

Senator Thune. Ms. Bowen, a lot of agricultural end-users are 
raising concerns about CFTC Rule Number 1.35 and the record 
keeping requirements associated with that. They find the rules so 
broad and vague that they believe they have to save every email 
or article that might lead to the execution of a transaction. 

I am wondering, as Commissioner, how you would provide more 
practical guidance to end-users with regard to that rule. 

Ms. Bowen. Yes. I have read comments to that effect, and I do 
not think rules could be sort of one-si ze-fits-al I . I think that is clear 
from the feedback that the Commission received. 

Particularly with end-users, we do not want to have rules that 
would create undue costs and burdens on them. So, I would pledge 
to make sure that we focus on that really, really clearly. I look for- 
ward to working with you and your staff. 

Senator Thune. All right. Thank you. 

Mr. Giancarlo, tell me about why you would want to leave the 
private sector and pursue a position as a CFTC Commissioner. 

[Laughter.] 

Mr. Giancarlo. Maybe I can tell a little story. In 1942, my 
grandfather was a physician in private practice in Hudson County, 
New J ersey, with a family of two and a busy urban practice. 

A few months after the bombing of Pearl Harbor, he marched 
down to the local recruiting office and enlisted in the U.S. Army. 
He, as a doctor, felt that he had something to bring. Even though 
he was 40 years old, he felt that he could serve as country fol- 
lowing a crisis. He could bring his medical training. 

He then went on to serve at Fort Daniel, Georgia, and Fort 
Thomas, Kentucky. His family lived with my great-grandmother in 
Cincinnati during that service. 

He was the Army Commandant, Medical Commandant. He 
brought his medical skills to bear to solve a problem that had been 
a great problem in World War I with all the illness and death on 
American camps before the Gl s even got to the front. 

In a similar way, I feel that I have learned a lot through the fi- 
nancial crisis. I was there in the center of it as an operator of mar- 
ketplaces. I saw the devastation in markets and I realize that mar- 
kets have to have, to operate efficiently and to serve our country, 
have to have credibility, have to have the reforms put in place but 
have to be put in place in the right manner. 

So, I think I am at a unique time. I think I have a unique set 
of skills, and I think I can bring them to bear and somehow follow 
in my grandfather's footsteps. 

Senator Thune. Thank you. My time has expired. Thank you. 
Madam Chair. 

Thank you all. 

Chairwoman Stabenow. Thank you. 

Senator Brown. 
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Senator Brown. Thank you, Madam Chair. 

Mr. Giancarlo, my father was 35 at the time of Pearl Harbor, 
was a physician, and did not do exactly what your father did but 
mostly did that and was shipped off. He joined the Army because 
he did not want to be on a ship and he ended up the whole war 
on a ship. 

[Laughter.] 

Senator Brown. He always rooted for Army or Navy in the 
Army-Navy game because, I do not understand any of that. But 
anyway, thank you for joining. 

I want to talk about end-users in a different way. During the last 
decade. Wall Street has expanded into a number of commercial ac- 
tivities. Power generation, what happened to electricity markets in 
California? 

You know about metals warehousing. The New York Times had 
a front page piece about what happened with aluminum in Detroit. 
Also in oil refining, oil tankers, even stockpiling yellowcake ura- 
nium. You know all of that. 

I have particular concerns about aluminum prices for the end- 
user as there are large breweries, large bottling companies, all soft 
drink makers, all of that. 

As you know, the CFTC can address this issue both through its 
anti-manipulation authority and its review of foreign boards of 
trade like the London metal exchange. 

As Commissioners, I have two questions. Then I think we need 
to go vote. One, do you think these institutions have moved too far 
into some of these commercial activities. Wall Street's movement, 
especially two or three Wall Street firms moving into these com- 
mercial activities? This question is for all three of you as the sec- 
ond one is. 

As Commissioners, how would you use your anti-manipulation, 
your FBOT authority for the foreign boards of trade to address 
issues in aluminum and other metals. 

If you would just answer both of those questions, Mr. Massad. 

Mr. Massad. Thank you. Senator. 

As to the first question, let me just say that I think the issue of 
what businesses should large bank holding companies be allowed 
to be in particularly given the fact that they do receive various 
forms of assistance from the government in the form of deposit in- 
surance, access to the discount window, and so forth is an ex- 
tremely important one. 

It is largely outside the jurisdiction of the CFTC as you and I 
discussed when we met. Therefore, it is not something that as the 
CFTC Chair, if confirmed, that I would rule on. 

But as an American taxpayer, I think it is a very important 
question to be considered, and certainly to the extent that other 
regulatory agencies that are looking at these issues or the Senate 
or the House needs any assistance from the CFTC, I would be 
happy to provide it. 

As to the second part of the question, I think it is very important 
that the Commission use its authority, and if confirmed, I would 
certainly do so, to act if we see evidence of manipulation of any 
type but particularly in the markets as you have highlighted. 
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It is important that we act to prevent that. That is our job, and 
again I would be happy to work with you and your staff on making 
sure that we are looking at these issues. 

Senator Brown. Mr. Giancarlo. 

Mr. Giancarlo. You know, under Glass-Steagall, these institu- 
tions would not be able to engage in this. But I was not involved 
in the process by which those rules were winnowed down and even- 
tually Glass-Steagall was repealed. 

Going forward, what I can say is market manipulation is market 
manipulation, whether it is done by large financial institutions or 
small financial institutions, whether it is done through the manipu- 
lations of delivery times in metal warehouses or whether it is done 
through any other means in markets. 

Any markets that are overseen by this agency, should I be con- 
firmed, I would be supportive of aggressive action against market 
manipulation and using all the other tools including the other tools 
you mentioned which is the oversight, foreign boards of trade like 
the London metals exchange. 

Senator Brown. Ms. Bowen. 

Ms. Bowen. Yes, I too am aware of some of the situations you 
cited with respect to aluminum. I agree. That is something we 
should definitely be looking at particularly if that causes manipula- 
tion in the market. Any time you can control both the demand and 
supply of a commodity that could be a recipe or it needs to be 
looked at because it could be a recipe for manipulations. 

Senator Brown. Mr. Giancarlo and Ms. Bowen, does it concern 
you that, I mean, Mr. Massad, answered the first part of that ques- 
tion. But does it concern you that Wall Street is in more of these 
real economy kinds of activities? 

Ms. Bowen. 

Ms. Bowen. Wearing my personal hat, I am concerned and I am 
aware that the CFTC has sent letters to the LME and other ex- 
changes to ask them to preserve their data, their price and 
warehousing rules. 

I believe the Fed has recently announced that they are taking a 
look at the issue of whether banks should be allowed to continue 
to operate in physical commodities. 

So, yes, I am concerned. 

Senator Brown. Mr. Giancarlo. 

Mr. Giancarlo. I do not think that good regulation would be in 
the business of picking winners and losers. So, I would not like to 
point at a particular industry. What I would say, as an operator 
markets, it has been my experience that whenever any parties in 
the market gain a dominant position, dominance can lead to 
abuses, and absolute dominance can lead to absolute abuses, as the 
saying about power goes. 

So, I think we need to be on the lookout for a dominant positions 
in any markets whether they be operated by Wall Street banks or 
whether they be operated by non-banking institutions or any others 
that were able to gain a dominant position in a market place. 

Senator Brown. Thank you. Madam Chair. 

I would only say that this is not in their jurisdiction and not 
their purview but the issue of risk to a financial system by these 
large Wall Street firms getting and owning an oil tanker what dis- 
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aster could mean in terms of risk and stability for financial sys- 
tems is a very serious issue. Again, not one probably in their pur- 
view or that they needed to speak of but importance. 

Thank you. 

Chairwoman Stabenow. Thank you very much. 

I know as a senior member of the Banking Committee that is 
something that you are deeply involved in as well. 

Votes have started and I have a long list of other questions but 
you will be saved from those at the moment. We will put them in 
writing. 

I do want to indicate again, you have heard over and over again 
about concerns about end-users. There have been multiple ques- 
tions on position limits, issues that have been raised about market 
manipulation, excessive speculation and whether or not the CFTC's 
proposal that includes higher limits on cash-held contracts plays 
into excessive speculation. 

So, there are a number of different concerns of the Committee. 
One thing we did not talk about I would just say that is very, very 
important is the issue of cross-border coordination, what the EU is 
doing. How we move forward on that. 

So, we have not had time to talk about it. I did intend to ask 
you about it. We have to work very closely together on this. As you 
know, this is incredibly important in making the system work in 
a global economy. 

Having a full Commission at the CFTC means more than just 
functional future swaps and options markets. It really is about a 
strong economy, having confidence in that economy in tools avail- 
able for our job providers and to the millions of jobs that depend 
on the markets working. 

I would strongly urge that you reinvigorate the Agricultural Ad- 
visory Committee. I think that is going to be very, very important. 

I would also say to members that we need to have questions for 
the record submitted to the Committee as soon as possible so that 
the nominees can begin working on responses. 

The deadline for submitting questions for the record is no later 
than 2:00 p.m. on Monday, March 10. 

With that, thank you very much for your willingness to serve. 

The meeting is adjourned. 

[Whereupon, at 11:37 a.m., the Committee was adjourned.] 
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Senate Committee on Agriculture, Nutrition & Forestry 
Nominations of Timothy G. Massad, Sharon Y. Bowen & J. Christopher Giancarlo 
Thursday, March 6, 2014 
Opening Statement for the record 


Senator Pat Roberts 


Madame Chairwoman and Ranking Member Cochran thank you for holding this hearing today 
to consider these three nominees for the Commodity Futures Trading Commission (CFTC). 

1 truly hope that the days of inter-galactic regulatory plans are far behind us. 

Beyond my concerns with the expansion of the regulatory reach of the commission after Dodd- 
Frank, 1 am worried that the actions by the Commission have and will continue to hurt market 
users with little to no public benefit. 

In Kansas, the folks that are impacted directly by the Commission's new and proposed 
regulations are not just financial institutions and banks, but farmers, ranchers, grain elevators, 
and small businesses that use the commodity market as a risk management tool. 

In a rush to get roughly sixty regulations out the door, I fear that too often a one size fits all 
approach was used, causing unintended issues for these end users of the markets. 

Whether the issue is broad in nature like - who falls under the definition of a swap dealer - or 
more technical like - residual interest and margin requirements, I continually hear from 
agriculture commodity users that have concerns with the implementation of CFTC's regulations. 

I raise these issues, because it's clear to me that the CFTC's ad hoc approach to regulation has 
created turmoil and uncertainty within the markets and among its participants. 

When I look at the current commissioners and the nominees here today, I wish that there was 
an "aggie" - someone who has a strong background in the agriculture industry and the CFTC's 
traditional role in commodity markets. 

I think that it is important that the Commission, which was established to help guide the trading 
of agricultural products, not lose the perspective of the central role agricultural markets hold in 
our economy and the unique concerns of the participants in these markets, even though they 
may no longer make up the lion share of the trading governed by the CFTC. 

It is one thing to see the commodity markets from DC; it Is another to know the impacts of 
regulation back at the wheat farms in Kansas or the livestock industry around my home town of 
Dodge City. 
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Opening Remarks for Senator Thad Cochran 
Hearing on Commodity Futures Trading Commission Nominations 
March 6, 2014, SR-328A 

Madam Chairwoman, thank you for holding this hearing today. The 
Commodity Futures Trading Commission is an important part of the 
regulatory framework that protects American farmers, ranchers, and 
businesses which depend on the work of this agency to ensure sound 
markets. 

The Commission has the responsibility of implementing new 
regulations and mandates passed hy Congress in the Dodd-Frank Act. The 
agency has been working hard to fashion new rules, while enforcing existing 
rules. Each new action by the Commission shapes policies that impact the 
marketplace, which is why a respected rulemaking process is so important. 

In recent years, the Commission has issued new rules, or what are 
basically rules through “staff guidance,” only to revise or reverse these very 
same rules through “no action” letters. In the past four years, the agency has 
issued approximately 60 new rules and over 140 “no action” letters. This 
has been a pattern that has brought uncertainty to the marketplace. 

The agency should carry out its responsibilities in an open and 
transparent manner which will provide certainty to the marketplace. 
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OPENING STATEMENT 
SENATOR JOHN THUNE 

SENATE COMMITTEE ON AGRIUCLUTRE, NUTRITION, AND 

FORESTRY 

CFTC NOMINATIONS HEARING 
Thursday, March 6, 2014 — 10 a.m. 

328A Russell Senate Office Building 

Madam Chairwoman Stabenow and Ranking Member 
Coehran thank you for the hard work and tremendous effort 
you and members of your staffs put forth on the Farm Bill in 
this Committee and the Conference Committee. And 
congratulations on successful passage of the Farm Bill as 
there is now much more certainty and solid direction for the 
U.S. agriculture industry as our farmers and ranchers 
continue to feed our nation and the world. 

Today as this Committee meets with our panel of nominees 
for CFTC commissioners and chair today I would like to 
make very clear to all of them the ever increasing importance 
of commodity futures trading to the agriculture community, 
our farmers and ranchers, grain elevators, cooperatives and 
suppliers who utilize the commodity futures trading tools 
under the jurisdiction of CFTC to better manage risk, 
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especially in this new era of lower commodity prices and 
rising production costs. 

I look forward to hearing their views and positions on such 
critical areas as transparency, overly burdensome rules, and 
doing no harm to the end users - the grain and livestock 
industry and farmers and ranchers. 

We all understand the need for well-placed regulations, and 
transparency and effective cost analysis of proposed rules. 

The agriculture industry and consumers do not need 
continuation of an ineffective rule making process that so far 
under Dodd-Frank rulemaking has resulted in 60 rules and 
more than 140 no-action letters. I look forward to hearing 
the views of these nominees as to how they will address this 
issue that is creating confusion for the industries CFTC is 
regulating. 

Madam Chairwoman, thank you. 



38 


Opening Statement of Sharon Y. Bowen 
Nominee to the U.S. Commodity Futures Trading Commission 
Before the United States Senate Committee on Agriculture, 
Nutrition and Forestry 
March 6, 2014 

Chairwoman Stabenow, Ranking Member Cochran, and other distinguished 
members of the Committee, I am honored to have been nominated by President 
Obama to serve as Commissioner of the Commodity Futures Trading 
Commission. I want to thank the Committee members and staff for meeting with 
me and making time for this nomination hearing, as well as Senator Gillibrand 
from my home state of New York. 

I would like to take this opportunity to thank my family members who are 
here with me today, especially my incredibly supportive husband of twenty-seven 
years, Larry Morse. Although other members of my family could not be here, I 
want to thank them for their consistent love and support. Also for my family 
members who are no longer with us, I want to acknowledge the support and 
inspiration they instilled in me to do my best and be my best whenever I could. As 
the youngest of five children raised with modest means in the segregated, small 
tovm of St. Julien's Creek, Virginia, I understand the importance of being the voice 
of the under-represented and small business owners who have not had a seat at the 
table, as I do today. 

My commitment to public service runs deep, and is not only evidenced by 
my role as the Acting Chair of the Board of Directors for the Securities Investor 
Protection Corporation (SIPC), but also by my personal contributions and 
leadership on behalf of my community. In order to serve your community, you 
must understand your community’s strengths and challenges. I have been 
involved in numerous pro bono, educational, diversity and civic efforts that 
address critical issues related to the ethics and sustainability of the legal 
profession, as well the needs of the residents and families of New York City. I 
currently serve as a member of the Emeritus Board of New York Lawyers for the 
Public Interest, the Boards of New York City Economic Development 
Corporation, Northwestern University Law School, and, until recently, the New 
York City-based nonprofit. Public Education Needs Civil Involvement in Learning 
(PENCIL), through which my colleagues and I have partnered with middle schools 
in Harlem and the Bronx for over a decade. 

I have served in several professional leadership positions, including co- 
chair of the Diversity Committee and co-chair of the Diversity Hiring 
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Subcommittee at my law firm, Latham & Watkins, LLP. I am also co-founder and 
head of Latham’s Women Enriching Business (WEB) Task Force, whose mission 
is to create broader networks and productive business development relations for 
women. I personally implemented a number of diversity initiatives at Latham, 
including a Diversity Weekend event which resulted in higher applications and 
offer acceptances by diverse candidates and the Latham Diversity Scholars 
Program. I want to thank my partners and colleagues at Latham, especially my 
assistant, Audrey Leff, and staff who have been staunch supporters and friends 
during my twenty-five years at the firm. 

My interest in finance started early. After receiving a degree in Economics 
from the University of Virginia, I attended business and law schools at 
Northwestern University, before moving to New York to begin my career in law. 

I have over three decades of experience as a securities lawyer focused on financial 
markets and regulations. I maintain a deep understanding of regulatory 
requirements and disclosure obligations, and I understand the importance of, and 
risks associated with, derivatives. A fair and efficient financial market not only 
helps investors, but also has a positive impact on farmers, ranchers, manufacturers, 
and ultimately, consumers and job creation. 

As the Acting Chair of SIPC, I have significant experience with the issues 
and procedures of dealing with failed broker-dealers and futures commission 
merchants in the financial and derivatives markets. Early in my career, I worked 
on swaps and asset securitizations. I have advised companies and financial 
institutions in the purchase and sale of assets and distressed securities in the 
bankruptcy context. So I understand what happens when our markets don’t 
function as expected. These experiences make me uniquely positioned to 
effectively help guide the CFTC as it finalizes regulatory rule writing of Dodd- 
Frank. 


The next phase of the CFTC’s mandate requires effective implementation 
of these rules, with the participation and coordination of regulatory bodies both 
inside and outside of the US. I believe my strong analytical skills and reputation 
for building and leading teams with diverse perspectives across the globe would 
bring a unique contribution to the CFTC. I firmly believe that the CFTC should 
cooperate and work in harmony with foreign regulators. At the same time, we 
must move forward in implementing the rules and mandate of Dodd-Frank. I 
know that Congress, in directing the CFTC to establish an expanded regime for 
financial oversight, recognized that excessive risk-taking in the swaps market 
contributed to the devastation that afflicted our economy in the wake of the 
financial crisis. 
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If confirmed, I would bring to my role as Commissioner an understanding 
of the securities and futures markets laws and regulations, the importance of both 
markets to the economy, and the terrible cost to the public when those markets 
fail. In many instances the regulatory framework of one cannot be readily applied 
to the other. Capital formation in the securities market is different from the 
management of risk and price volatility in the futures markets. Each has its own 
nuances that impact consumers and end-users. I recognize that our physical 
commodity markets need to be protected from excessive speculation and 
manipulation. And we must acknowledge that esoteric and other creative financial 
products don’t always benefit consumers. 

It would be an honor for me to bring my experience in finance and 
securities to my role as Commissioner of the CFTC, should I be confirmed. I have 
a record of bringing teams together to find solutions, and believe that my 
substantive experience and ability to bring my own voice to the table would be of 
value to a historically independent government agency like the CFTC. My door is 
always open and I am ready and willing to learn and bring the best of my 
experience to my role. I believe I have the knowledge and the integrity to foster 
open, competitive, and financially sound markets, and look forward to working 
with you in making our financial system stronger, and one that benefits everyone 
fairly. 


Thank you for your time and consideration. I am happy to answer any 
questions. 
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Statement of J. Christopher Giancarlo 

Before the United States Senate Committee on Agriculture, Nutrition and Forestry 

March 6, 2014 


Thank you Chairwoman Stabenow, Ranking Member Cochran and members of 
the Committee. I am honored to be here before you today as a nominee to serve as a 
Commissioner of the Commodity Futures Trading Commission (CFTC). i would like to 
thank Senate Minority Leader Mitch McConnell, for recommending me to the White 
House and President Barack Obama for nominating me. I thank both the majority and 
minority staffs for their assistance during the nomination process. I am also grateful to 
appear alongside my fellow nominees, Timothy Massed and Sharon Bowen. 

With your permission, Madam Chairwoman, I would like to introduce members of 
my family who are here with me today from New Jersey. I am joined by my dear wife, 
Regina, and our three children, Emma, Luke and Henry. I am also pleased to introduce 
my mother, Mrs. Ella Jane Keegan, and my father. Dr. Hector Giancarlo. I thank our 
entire family for their support throughout this process. 

I hail from a line of nurses and physicians and business entrepreneurs. They 
were children of simple emigrants who came to America to work hard and make a better 
life. They raised and educated their families and served their local communities. They 
volunteered, fought and died for our country in time of war. They would beam with pride 
were they alive to see one of their own here today. 

I was the black sheep in the family by choosing law over medicine. I practiced 
law for 16 years in New York and London where I advised many early stage technology 
companies in bringing their products and services into US markets. In 2000, 1 joined a 
client finn that produced cutting-edge software that brought transparency to the pricing 
of currency options. I was then introduced to the global markets for swaps and 
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derivatives. I have served over a decade as a senior executive of one of the primary 
intermediaries in the world’s wholesale financial markets, including financial and 
commodity swaps. I often describe the firm’s business as operating exchanges for 
things that don’t trade on exchanges. In 2005, the firm went public and is today listed 
on the New York Stock Exchange. 

In September 2008, Lehman Brothers filed for Chapter 11 bankruptcy protection. 
Its failure was a consequence of the bursting of a “double bubble” of housing prices and 
consumer credit as lenders became concerned about a fall in property values and 
repayment of mortgages. A typical “run on the bank” ensued with rapidly falling asset 
values, preventing US and foreign ienders from meeting their cash obligations. This 
marked the beginning of a financial crisis that was devastating for far too many 
businesses and families. 

Without question, counterparty exposures related to bilaterally cleared over-the- 
counter (OTC) swaps helped amplify and spread the financial crisis. Many exposures 
were inadequately collateralized, causing swap users to record huge losses as 
counterparty defaults appeared likely. With little public information about bilateral 
exposures among swaps users, third-parties became less willing to provide credit to 
institutions that might face such losses. Fear for the stability of the US banking system 
forced the federal government to place emergency capital in the largest US banks and 
insurance companies at great expense to US taxpayers. 

While US swaps markets continued to function during the financial crisis, trading 
liquidity dried up due to fears of counterparty failure. It became clear that financial 
market regulatory reform was needed. It was time for greater transparency in swaps 
risk exposure and market pricing. It was also time for US swaps intermediaries to be 
regulated, just as they were in non-US markets. And, most importantly, central 
counterparty clearing needed to replace bilateral clearing whenever possible to 
minimize potential risk. 

I had been a proponent of central counterparty clearing since before the financial 
crisis. In 2006, 1 was involved in an independent effort by non-Wall Street banks to 
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develop a central clearing house for credit default swaps. During the drafting of the 
Wall Street Reform and Consumer Protection Act (Dodd-Frank), I publicly called for 
increased central counterparty clearing, regulation of trading platforms and increased 
regulatory and marketplace transparency. 

Upon passage of Dodd-Frank in July 2010, 1 commended the work of the 
President and Congress to enhance the safety and soundness of the OTC derivatives 
markets. Since that time, I have been a consistent advocate for practical and effective 
implementation of the three pillars of Title VII of Dodd-Frank; enhanced swaps 
transparency, regulated swaps execution and central counterparty clearing. My support 
for these reforms Is based not on academic theory or political ideology. It is based 
simply on practical experience. 

But I am also a strong believer that vibrant, open and competitive markets are an 
essential element to a strong economy. Proper regulatory oversight can go hand-in- 
hand with open and competitive markets. But if excessive regulation artificially 
increases the cost of risk management, the overall economy will suffer. If confirmed, I 
will commit myself to ensuring the proper balance is met. 

In the almost four years since the passage of Dodd-Frank, the CFTC has 
finalized over 80% of its rulemaking requirements, a higher percentage than its peer 
financial service regulators. I compliment the agency staff for their extraordinary work in 
implementing so much of Congress’ mandate. Yet, I believe that regulatory 
effectiveness must be a higher priority than speed, especially when rules are likely to 
impact the risk hedging needs of America’s growers and manufacturers. It is essentia! 
that we get the details right in implementing the core reforms of Title VII of Dodd-Frank. 
If confirmed, I look forward to bringing my practical business experience and legal 
judgment to bear in completing and fine tuning the CFTC’s implementation of Dodd- 
Frank. 

While my professional work over the past decade has been focused on financial 
swaps, I am very conscious of the CFTC’s broad mission and that the US futures 
markets were initially created to hedge price exposure in agricultural commodities. 



44 


Those markets remain as integral as ever to the business of agriculture. It is essential 
that US futures and swaps markets continue to serve the needs of farmers, ranchers, 
feed yards, grain elevator operators, renewable fuel facilities, energy producers, refiners 
and wholesalers involved in the production, processing, transportation and utilization of 
the commodities that are the backbone of our economy. If confirmed, I will commit 
myself to attending to the needs and concerns of end-users utilizing swaps and futures 
to hedge their risks. 

The goal of swaps market reform is to enhance the safety and soundness of 
hedging markets while maintaining broad and transparent liquidity. This allows 
producers, growers and manufacturers to reduce their balance sheet risk and further 
their ability to invest in America and American workers. For this to happen, the CFTC 
must fulfill its mission to implement the reforms of Dodd-Frank in a practical and 
workable manner while continuing to oversee and supervise these critical risk hedging 
marketplaces. If confirmed, I will work faithfully with my fellow Commissioners to further 
that essential mission. 

On a final note, my nomination is to fill the seat vacated last year by 
Commissioner Jill Sommers, who served the CFTC and the American public with 
dedication and distinction. If confirmed, I will strive to serve as she did. 

Thank you again for the honor of appearing before you. I will be pleased to 
answer your questions. 
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Hearing of the U.S. Senate Committee on Agriculture, Nutrition and Forestry 
STATEMENT OF TIMOTHY MASSAD 
MARCH 6, 2014 

Chairwoman Stabenow, Ranking Member Cochran, and members of the 
Committee: it is a privilege to appear before you today as President Obama’s 
nominee to be the next chairman of the Commodity Futures Trading Commission. 

I would like to introduce the members of my family who are here with me 
today; my wife Charlotte, my children Emil and Jayne, my mother Dee and my 
brother Steve, I am deeply indebted to them for their love and support. 

For decades, the CFTC has had the vital mission of preventing fraud and 
manipulation in our futures markets. These markets are critical to many farmers, 
ranchers and businesses. Today, the CFTC’s role is even more important, because it 
has the responsibility to bring much-needed regulation to the markets for over-the- 
counter derivatives. 1 am honored to have the opportunity, if confirmed, to lead the 
CFTC in carrying out this essential mission. 

I have spent the last five years helping our nation recover from the worst 
financial crisis since the Great Depression. Excessive risk related to derivatives, 
particularly at American International Group, was one of many factors that 
contributed to that crisis. Today, we have recovered every dollar of the taxpayer 
funds committed to prevent the collapse of AIG, as well as a profit. And indeed, 
today, we have recovered more on all the crisis investments than was disbursed. 

But it was awful and unfair that we had to take these actions in the first place. We 
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must never forget that the true cost of the financial crisis is not the fiscal cost of the 
programs. It is the millions of jobs lost, the homes foreclosed, the retirements 
postponed and the dreams deferred. 

That is why it is so important to continue to implement strong financial 
reform. And that is a major reason why I embrace the opportunity to lead the CFTC 
at this time. 

1 would like to take a moment to tell you about my background before briefly 
discussing the issues facing the CFTC. I was born in Louisiana, and lived in Texas, 
Oklahoma and Connecticut as a child. My grandparents were immigrants from 
Lebanon who came to this country as teenagers, barely able to speak English and 
with nothing more than a suitcase. My parents grew up during the Great 
Depression. They worked hard to provide our family with more opportunities than 
they had, and 1 have been fortunate as a result. 

1 spent twenty five years in private law practice before coming to 
Washington to serve my country. During my career as a lawyer, I worked on all 
types of complex financial transactions, and I worked throughout the world, 
including in New York, London and Hong Kong. 

1 had substantial experience with derivatives as a lawyer. 1 helped to draft 
the original standardized agreements for swaps in the late 1980s. Throughout my 
career as a lawyer, 1 helped many businesses negotiate and execute transactions to 
hedge exposures in commodities and derivatives markets. 
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I saw from personal experience how important these markets are to 
businesses of all types, including those of farmers and ranchers. The United States 
of America has the best financial markets in the world— the most efficient, most 
innovative and best regulated. And if confirmed as the next chairman of the CFTC, I 
want to help make sure that the United States continues to lead the world. 

If confirmed, 1 look forward to addressing the many important issues facing 
the CFTC. 

First, 1 believe there is nothing more important than a robust enforcement 
program in order to protect the integrity of our financial markets. We must 
aggressively pursue wrongdoers — whatever their position or size — and we must 
deter and prevent unlawful practices. Strong enforcement is vital to maintaining 
the public's confidence in our markets. Therefore, I will make it a top priority to 
fulfill the CFTC's responsibility to enforce the laws protecting these markets 
vigorously. 

Second, the CFTC has promulgated almost all of the new rules required by 
Congress. Now the Commission must make sure that the rules work, that 
participants comply with the requirements and that the markets operate 
transparently and effectively. This is true not just for the swaps markets where the 
new rules have received great attention, but for the futures markets as well. As we 
implement important reforms, we must make sure the markets continue to serve 
their essential functions of providing hedging and price discovery for end users. In 
this regard, I look forward to listening to the concerns of traditional end users such 
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as agricultural stakeholders, as well as participants in the markets newly subject to 
the CFTC's jurisdiction. 

The Commission must also work closely with international regulators. The 
derivatives markets are global, and we must ultimately achieve strong international 
regulatory standards. The United States should be a strong leader in developing 
such standards, as it has been in regulating the securities markets since the 1930s. 

Third, the CFTC faces important technological and data challenges. The 
markets it regulates are, like all financial markets today, heavily dependent on 
technology. We must focus on the issues this creates and make sure the 
Commission has the up-to-date capabilities to do its job. In addition, the law 
requires the collection of vast amounts of data concerning the derivatives market. 
We must make sure this data is collected wisely and efficiently so that it can be used 
to monitor and mitigate excessive risk and bring much-needed transparency to 
these markets. 

There are many other areas where the Commission has important 
responsibilities, such as final action on a position limits rule for physical 
commodities, margin requirements for uncleared swaps, and ensuring adequate 
protection of customer funds. If I am confirmed, 1 pledge to work tirelessly to lead 
the CFTC in fulfilling its responsibilities. 

In conclusion, I consider public service the highest calling, and it would be an 
honor and a privilege to serve as the next chairman of the CFTC. If confirmed, I look 
forward to working closely with the Members of this Committee and your 
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colleagues as you conduct your important legislative and oversight role. Thank you 
for considering me for this important position and for the opportunity to appear 
before you today. 1 would be happy to answer any questions. 
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Sharon Y. Bowen 
10 Jay Street, #PH 
New York, N.Y. 10013 


March 4, 2014 


Honorable Debbie Stabenow 
Chairman 

Committee on Agriculture, Nutrition, and Forestry 
United Sates Senate 
Washington, D.C. 201510-6000 

Dear Madam Chairman; 

On December 23, 2013, a copy of my OGE 278 Executive Branch Public Financial 
Disclosure Report required in connection with my nomination to serve as Commissioner of the 
Commodity Futures Trading Commission was submitted to the U.S. Office of Government 
Ethics. That report contained all the required flnancial information for calendar year 2012 and 
calendar year 2013 through December 9, 2013. 

The Ethics in Government Act of 1978, as amended, also requires that I update certain 
information reported on the OGE 278, i.e., that is required by section 102(a)(1)(a) of the Act, 
respecting income (other than dividends, interest, rents, and capital gains) and honoraria, to date 
which occurs five days before the hearing to be held by your Committee to consider my 
nomination. In addition to the amount previously report on my OGE 278 dated December 9, 

201 3, 1 have earned S7,500 in income from the Securities Investor Protection Corporation and 
$553,500 from Latham & Watkins, LLP. 1 have no other income to report. Additionally, in 
response to questions from Committee staff, 1 want to confirm that the assets listed on lines three 
and four of page six disclosed on my OGE 278 with high asset values and low income values are 
held in retirement accounts. 

I believe that this letter satisfies the additional reporting requirements contained in the 
Ethics in Government Act. 1 will be happy to supply any further required information. 

Sincerely, 

l/- 

Sharon Y. Bowen 
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U.S. Senate Committee on Agriculture, Nutrition & Forestry 
Questions for Executive Nominees 
113*" Congress 

1. Basic Biographical Information 

Please provide the following information. 


Position to Which You Hme Been Nomirtated 

Name of Position 

Date of Nomination 

Commissioner, Commodity Futures Trading 

Commission 

January 7, 2014 



Addresses 

‘ ' -S. 


Residential Address 
(do not include street address) 


Office Address 
(include street address) 



Street; 885 Third Avenue 


State: NY Zip: 10013 City: New York 


State: NY Zip: 10022 
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2. Education 


List all post-secondary schools attended. 


Name of 
School 


(vocational/technical/trede school, 
college/university/military college, 
correspondence/distance/extension/on 
line school) 


Date Began 
School 
(month/year) 
(check box If 
estimate) 


Date Ended 
School 
(month/year) 
(check box if 
estimate) (check 
“present** box if 
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3. Employment 

(A) List all of your employment activities, including unemployment and self-employment. 
If the employment activity was military duty, list separate employment activity periods to 
show each change of military duty station. Do not list employment before your 18th 
birthday unless to provide a minimum of two years of employment history. 


Tvoe of Emoiovinent 
<Active Military Duty 
Station, National 
Guard/Reserve, USPHS 
Commissioned Corps, Other 
Federal employment, State 
Government (Non-Federal 
Employment), Self> 
employment, 
Unemployment, Federal 
Contractor, Non- 
Government Employment 
(excluding self-employment). 
Other 

Name of Your 
Emnlover/ 
Assiened Dutv 
Station 

Most Recent 
Position 
Title/Rank 

Location 

(City 

and 

State 

only) 

Date 

EniDlovmeDt 
Began 
(month/year) 
(check box if 
estimate) 

Date 

Emnlovment 
Ended 
(month/year) 
(check box if 
estimate) 
(check 

“present" box 
if stilt 
employed) 

Lawyer 

Latham & Watkins 

LLP 

Partner 

NY, NY 

06/1988 E,i 

□ 

Present Est 

Lawyer 

Davis Polk & 

Wardweil 

Associate 

NY, NY 

10/1982 E^t 

□ 

05/88 Est 

□ 

Board Member 

Securities Investor 
Protection 

Corporation 

Vice Chair 

Wash. 

D.C. 

02/2010 Est 

□ 

Present esi 

□ 

Summer Intern 

Kirkland & Ellis 

Summer Intern 

Wash. 

D.C. 

06/1981 Est 

D 

08/81 ESI 

o 

Summer Intern 

Chicago Board of 
Trade 

Summer Intern 

Chicago, 

IL 

06/1980 ESI 

O 

08/80 Est 

□ 








Summer Intern 


Goldman Sachs & 
Co. 


06/1979 Est 


08/79 ESI 
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(B) List any advisory, consultative, honorary or other part-time service or positions with 
federal, state, or local governments, not listed elsewhere. 


Name or Government 
Entity 

Name orPosition 

Date Service 
Beean 
(month/year) 
(check box if 
estimate) 

Date Service Ended 
(month/year) (check 
box if estimate) (check 
‘‘present** box If still 
serving) 

New York City 

Economic Development 
Corporation 

Board Member; Executive Committee 

10/2002 ESI 

□ 

Present Est Present 

□ □ 



Est 

Est Present 



o 

D Q 



Est 

Est Present 



u 

□ Q 


4. Honors and Awards 


List all scholarships, fellowships, honorary degrees, civilian service citations, military 
medals, academic or professional honors, honorary society memberships and any other 
special recognition for outstanding service or achievement. 

Academic Scholarship, University of Virginia, September 1974-June 1978 
Academic Scholarship, Northwestern University School of Law and Kellogg Graduate School of 
Management, September 1978-June 1982 
New York State Bar Association Diversity Trailblazer Award, 201 1 
New York City Bar Association Diversity Champion Award, 2007 
Pencil Partnership Award, December 2004 

Metropolitan Black Bar Association Leader of the Year 2006 Award, May 2006 
Association of Black Women Attorneys Professional Achievement Award, 2005 
Black Enterprise Magazine Top Black Lawyers in America, November 2003 
Walter N. Ridley Scholarship Fund Trailblazer Award, February 2009 
Whitney M. Young, Jr. Service Award of Boys Scouts of America, November 2008 
The Leadership Institute for Women of Color Attorneys, Inc, - Breaking the Glass Ceiling 
Award, 201 1 

The National Organization for Women, New York City, Women of Power & Influence Award, 
June 2010 

DirectWomen Board Institute Member, 2008 

Practicing Attorneys for Law Students, Inc. Service Award, 2009 

On Being a Black Lawyer, 100 Most Influential Black Attorneys, 2012 
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5. Memberships 

List all memberships that you have held in professional, social, business, fraternal, 
scholarly, civic, or charitable organizations in the last 10 years. 

Unless relevant to your nomination, you do NOT need to include memberships in 
charitable organizations available to the public as a result of a tax deductible donation of 
S1,000 or less, Parent-Teacher Associations or other organizations connected to schools 
attended by your children, athletic clubs or teams, automobile support organizations (such 
as AAA), discounts clubs (such hs Groupon or Sam’s Club), or affinity 
memberships/consumer clubs (sUch as frequent flyer memberships). 


Name of Organization 

Dates of Your Membershin 
(You may approximate.) 

Position(s) Held 

American Bar Association 

1 984 to Present 

Member 

New York State Bar Association 

1984 to Present 

Member 

New York City Bar Association 

1984 to Present 

Member 

National Bar Association 

2013 to Present 

Member 

Metropolitan Black Bar Association 

Late 1990’s to Present 

Member 

Association of Black Women 
Attorneys 

Late 199Q’s to Present 

Member 

Latham & Watkins LLP 

1991 to Present 

Partner 

Jeffersonian Jay Street Corporation 

1 994 to Present 

Shareholder; Officer 

Northwestern University School of 
Law 

1998 to Present 

Board Member; Chair 

New York City Economic 
Development Corporation 

2002 to Present 

Director; Executive Committee 

UrbanAmerica, LP 

1997 to Present 

Board of Managers 

Pencil 

1999 to Present 

Director; Executive Committee 
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6. Political Activity 

(A) Have you ever been a eandidate for or been elected or appointed to a political office? 

Yes. 


Name of Office 

Eiected/AoDointed/ 
Candidate Onlv 

Yearts) Election 

Held or 
AoDointment 
Made 

Term of Service 
(if applicable) 

Securities Investor Protection Corporation, 
Vice Chair 

Appointed 

Appointed 

February 12, 2010 

02/2010 to present 














(B) List any offices held in or services rendered to a political party or election committee 
during the last ten years that you have not listed elsewhere. 

None. 


r 


1 


Name of Partv/Election 


Office/Services Rendered 
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(C) Itemize all individual political contributions of S200 or more that you have made in the 
past five years to any individual, campaign organization, political party, political action 
committee, or similar entity. Please list each individual contribution and not the total 
amount contributed to the person or entity during the year. 


Name of Recipient 

Amount 

Year of Contribution 

Democratic Senatorial Campaign Committee 

SI, 000 

2013 

Obama Victory Fund 

$2,500 

2012 

Obama Victory Fund 

$225 

2012 

Obama for America 

$475 

2012 

Obama for America 

$2,025 

2012 

Obama for America 

$250 

2011 

Terri Sewell for Congress 

$250 

2010 

Terri Sewell for Congress 

$1,000 

2009 

Obama Victory Fund 

$2,300 

2008 

Obama for America 

$1,050 

2008 

Obama for America 

$1,250 

2008 
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7. Publications 


List the titles, publishers and dates of books, articles, reports or other published materials 
that you have written, including articles published on the Internet, 


Title 

Publisher 

Datefsl of Publication 

Taking Diversity from Paper to 
Practice at Latham & Watkins 

Multicultural Law Magazine 

2005 

Securities Investor Protection 
Corporation (SIPC) Annual Reports 

SIPC 

2012; 2011 

Securities Investor Protection 
Corporation (SIPC) Task Force on 
Modernization Rep>ort 

SIPC 

2011 

Prepared Confirmation Statement 

U.S. Senate 

January 21, 2010 


and testimony before the U.S. Senate 
Committee on Banking, Housing 
and Urban Affairs 

Prepared statement and testimony U.S. Senate March 7, 2012 

before the U.S. Senate Committee 

on Banking, Housing and Urban 

Affairs, The Securities Investor 

Protection Corporation (SIPC): Past 

Present and Future 





8. Lobbying 


Id the past ten years, have you registered as a lobbyist? If so, please indicate the state, 
federal, or local bodies with which you have registered (e.g., House, Senate, California 
Secretary of State). 
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Sharon Y. Bowen 
!0 Jay Street, #PH 
New York, N.Y. 10013 


March 4, 20 1 4 


Honorable Debbie Stabenow 
Chairman 

Committee on Agriculture, Nutrition, and Forestry 
United Sates Senate 
Washington, D.C. 201510-6000 

Dear Madam Chairman: 

On December 23, 201 3, a copy of my OGE 278 Executive Branch Public Financial 
Disclosure Report required in connection with my nomination to serve as Commissioner of the 
Commodity Futures Trading Commission was submitted to the U.S. Office of Government 
Ethics. That report contained all the required financial information for calendar year 2012 and 
calendar year 2013 through December 9, 2013. 

The Ethics in Government Act of 1978, as amended, also requires that I update certain 
information reported on the OGE 278, i.e., that is required by section 102(a)(1)(a) of the Act, 
respecting income (other than dividends, interest, rents, and capital gains) and honoraria, to date 
which occurs five days before the hearing to be held by your Committee to consider my 
nomination. In addition to the amount previously report on my OGE 278 dated December 9, 

201 3, 1 have earned $7,500 in income from the Securities Investor Protection Corporation and 
$553,500 from Latham & Watkins, LLP. 1 have no other income to report. Additionally, in 
response to questions from Committee staff, I want to confirm that the assets listed on lines three 
and four of page six disclosed on my OGE 278 with high asset values and low income values are 
held in retirement accounts. 

I believe that this letter satisfies the additional reporting requirements contained in the 
Ethics in Government Act. 1 will be happy to supply any further required information. 

Sincerely, 


Sharon Y/ Bowen 
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Page Number 

9 of 18 


Income: type and amount. If “None (or less than S201)’’ is 
checked, no other entry is needed in Block C for that item. 

BLOCK C 

Dale 

(Mo., Dav. 
Yr.) 

Only if 
Honoraria 
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(Specify 

T ype & 
Actual 
Amount) 
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by the filer with the spouse or dependent cliuldren, mark the other higher categories of value, as appropriate. 
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Reporcing Individual's Name 

Bowen. Sharon Y. 
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Income; type and amount. If “None (or less than $201)” is 
checked, no other entry is needed In kock C for that item. 
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* This category applies only if the asset/income is solely that of the CUer's spenue or dependent children. If the asaet/income is either that of the flier or jointly held 
by the flier with the spouse or dependent children, mark the other higher categories of value, as appropriate. 
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EteporUng Individual’s Nauic 
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Page Number 

12 of 18 


Income: type and amount. If “None {or less than $201)” is 
checked, no other entry is needed in Kock C for that item. 

BLOCK C 

Date 

(Mo., Day, 
Yr.) 

OnSy if 
Honoraria 










* This category applies only if ihe asset/tacome is solely that of the fUer's -spouse or dependent children. If the assct/Uicome is either that of the filer or jointly held 
by the filer with the spouse or dependent children, mark ihe other higher categories of value, as appropriate. 

Amount 

Other 
Income 
{.Specify 
Type & 
Actual 
Amount) 










000‘000‘S$ 










SCHEDULE A continued 

(Use only if needed) 

OGO'OOO'SS - T00*0aJ‘T$ 










♦000‘000‘T$ -raAO 










000*000*1$ - 100*001$ 










000*001$ - 100*05$ 










000*05$ - 100*51$ 










000*51$ -TOO*S$ 










000*5$ - 10S'Z$ 










OOS*Z$' 100*1$ 










000 * 1 $ - tozs 










(10Z$ isai JO) auoN 










u 

o. 

H 

SU{B9 fBJTdBD 










ISdJaiui 










sapieXo^ pire jusjj 










SpUapIAIQ 











istui paijryEnt) 










3STU1 pajdaaxg 










ptmj luanijsaAUi pajdsDxg 










Valuationof Assets 
at dose of reporting period 

BLOCK 6 

OOO'OOO'OSS J-OAO 










ooo'ooo'oss - Too'ooo'srs 










000‘000‘SZS - 100‘000'S$ 










000‘ODO'S$-T00‘000‘l$ 










♦000‘000‘U JSAO 










000‘000‘U ' IOO‘OOSS 










000‘00s$ • T00‘0S2S 










OOO'OSZS- 100*001$ 










000*001$- T00‘0S$ 










000*05$ -I00‘£T$ 










000*51$ - 100*1$ 








1 


(I00‘T$ SS3| JO) auoN 










Assets and Income 

BLOCK A 


qJ 

> 

CD 

2 

> 

3 

Cr 

lU 

-- HIghstaf Capital IV, L.P. 

-KKR North America Fund XJ, L.P. 

--KKR North America Fund XI, L.P. - Eitpense 
Reserve 

-NEA 14/ President's Fund iV, L.P. 

--P1MCO Bravo Fund ti, LP. 

-PWP Growth Equity Fund 1, L.P. 

-Real Estate Opportunity Fund II. LP. 

-Riverstone Giobal Energy & Power V, L.P. 

Reporting Individual's Name 

Bowen. Sharon Y. 
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Sharon Y. Bowen 
Notes to OGE 278 


Note 1: Latham & Watkins, LLP - Cash Balance Plan 

If I am employed with Latham & Watkins as of December 31, 2013, 1 will be enrolled in 
and fund my participation in a Cash Balance Plan. The Cash Balance plan is a retirement plan 
made available to partners by the firm. Pursuant to the terms of participation in the Cash 
Balance Plan, my account balance is payable in a lump sum distribution at the time of my 
retirement. When I retire from the tirm, 1 will request a lump sum distribution of my account 
balance in the Cash Balance Plan. 


Note 2: Latham & Watkin.s, LLP - Fixed Retirement Benefit Payments 

I am a partner of Latham & Watkins, LLP. Pursuant to my partnership agreement, I am 
eligible to receive a fixed retirement benefit equal to approximately three years total 
compensation, based on the highest five years of the most recent fifteen years. This fixed 
retirement benefit will be paid in monthly installments over ten years commencing after my 
retirement from the firm. 


Note 3: VP Fund 2012, LLC 

This is an investment partnership that was available to partners of Latham & Watkins, 
LLP and I invested as a partner of the firm. The VP Fund 2012, LLC is invested in private 
limited liability partnership funds that have sole investment authority for the underlying assets. 
Underlying assets are not disclosed because of a confidentiality agreement. I will divest this 
asset if confirmed. 


Note 4: VP Fund 2008, LLC 

This is an investment partnersliip that was available to partners of Latham & Watkins, 
LLP and 1 invested as a partner of the firm. The VP Fund 2008, LLC is invested in private 
limited liability partnership funds that have sole investment authority for the underlynng 
assets. Underlying assets are not disclosed because of a confidentiality agreement. I will divest 
this asset if confirmed. 
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December 9, 2013 


Jonathan L. Marcus, Esq. 

Genera! Counsel and 

Designated Ethics Official 

Office of the General Counsel 

Commodity Futures Trading Commission 

Three Lafayette Centre 

1155 21“ Street, N.W, 

Washington, D.C. 20581 

Dear Mr. Marcus: 

The purpose of this letter is to describe the steps that 1 will take to avoid any actual or 
apparent conflict of interest in the event that 1 am confirmed for the position of Commissioner, 
Commodity Futures Trading Commission (“CFTC”). 

As required by 18 U.S.C. § 208(a), 1 will not participate personally and substantially in 
any particular matter that has a direct and predictable effect on my financial interests or those of 
any person whose interests are imputed to me, unless 1 first obtain a written waiver, pursuant to 
18 U.S.C. § 208(b)(1), or qualify for a regulatory' exemption, pursuant to 18 U.S.C. § 208(b)(2). 

1 understand that the interests of the following persons are imputed to me: any spouse or minor 
child of mine; any general partner of a partnership in which I am a limited or general partner; any 
organization in which I serve as officer, director, trustee, general partner or employee; and any 
person or organization with which I am negotiating or have an arrangement concerning 
prospective employment. 

Upon confirmation, 1 will resign from my position as a partner with the law firm of 
Latham & Watkins, LLP. I currently have a capital account with Latham & Watkins, LLP, and 
I will receive a refund of that account after my resignation as partner. Until I have received tliis 
refund, I will not participate personally and substantially in any paiticular matter that will have a 
direct and predictable effect on the ability or willingness of the fimi to pay this refund, unless I 
first obtain a written w'ai ver, pursuant to 1 8 U.S.C.208(b)(l ), For a period of one year after my 
resignation, I will not participate personally and substantially in any particular matter involving 
specific parties in which Latham & Watkins, LLP is a party or represents a party, unless 1 am 
first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d). In addition, I will not 
participate personally and substantially in any particular matter involving specific parties in 
which a former client of mine is a party or represents a party for a period of one year after I last 
provided service to that client, unless I am first authorized to paiticipate, pursuant to 5 C.F.R. § 
2635,502(d). 

If I remain a partner with Latham & Watkins as of February 15, 2014, 1 will be eligible to 
receive a bonus for work perfonned in 2013 if Latham & Watkins, LLP determines that bonus 
payments are warranted. Latham & Watkins, LLP, will use an objective formula to calculate any 
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December 9, 2013 
Page 2 


potential bonus. Until I have received this potential bonus payment, T will not participate 
personally and substantially in any particular matter that has a direct and predictable effect on the 
ability or willingness of Latham & Watkins, LLP, to make this payment to me, unless I first 
obtain a written waiver, pursuant to 18 U.S.C. § 208(b)(1). Further, if I am employed with 
Latham & Watkins as of December 3 1 , 201 3, 1 will be enrolled in a Cash Balance Plan, 

Pursuant to tlie terms of participation in the Cash Balance Plan, my account balance is payable in 
a lump sum distribution at the time of my retirement. Until I have received tltis lump sum 
distribution, I will not participate personally and substantially in any particular matter that will 
have a direct and predictable effect on the ability or willingness of the firm to pay this 
distribution, imless I first obtain a written waiver, pursuant to 1 8 U,S.C.208(b)(l ). 

Pursuant to the partnership agreement with Latham & Watkins, I am eligible to receive a 
fixed retirement benefit equal to approximately three years total compensation, based on tire 
highest five years of the most recent fifteen years, paid out monthly over ten years. Until 1 have 
received these payments, 1 will not participate personally and substantially in any particular 
matter that has a direct and predictable effect on the ability or willingness of Latham & Watkins, 
LLP to make tliese payments to me, unless I first obtain a written waiver, pursuant to 1 8 U.S.C. § 
208(b)(1). 

Upon confirmation, I will resign from my position as Vice Chaimian and Acting 
Chaiiman of the Board of Directors of the Securities Investor Protection Corporation (“SIPC”). 
For a period of one year after my resignation, 1 will not participate personally and substantially 
in any particular matter involving specific parties in which SIPC is a party or represents a party, 
unless I am first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d). 

Upon confirmation, I will resign from my uncompensated positions as a Member of the 
Board of the New York Economic Development Corporation, as a Member of the Board of 
Northwestern University School of Law, as Emeritus Director of the New York Lawyers for the 
Public Interest, as Manager of the UrbanAmerica, LP., as Dhector of PENCIL, and as officer of 
the .leffersonian .Fay Street Corporation Residential Co-op. For a period of one year after my 
resignation from each of these entities, I will not participate personally and substantially in any 
particular matter involving specific parties in which that entity is a party or represents a party, 
unless I am first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d). 

1 will divest my interests in the Credit Suisse Cushing 30 MLP Index Exchange Traded 
Note, Calpine Corporation, General Electric Co., Huntington Baneshares Incorporated, Royal 
Bank of Scotland, and Freeport McMoran Copper, within 90 days of my confirmation. With 
regard to each of these entities, 1 will not participate personally and substantially in any 
particular matter that has a direct and predictable effect on the financial interests of the entity 
until I have divested it, unless 1 first obtain a written waiver, pursuant to 18 U.S.C. § 208(b)(1), 
or qualify for a regulatory exemption, pursuant to 18 U.S.C. § 208(b)(2). I understand that I may 
be eligible to request a Certificate of Divestiture for these assets and that a Certificate of 
Divestiture is effective only if obtained prior to divestiture. Regardless of whether I receive a 
Certificate of Divestiture, I will divest these assets within 90 days of my confirmation and will 
invest tlie proceeds in non-conflicting assets. 
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I have disclosed in my financial disclosure report a financial interest in the VP Fund 
2008, LLC and the VP Fund 2012, LLC. However, fte funds’ managers declined to permit me 
to disclose confidential information regarding the holdings of the underlying funds in which the 
VP Funds invest. Therefore, 1 will divest my financial interest in the VP Fund 2008, LLC and 
the VP Fund 2012, LLC, within 90 days of my confirmation. Until I have divested the VP Fund 
2008, LLC and the VP Fund 2012, LLC, I will not participate personally and substantially in any 
particular matter in which to my Imowledge 1 have a financial interest, if the particular matter has 
a direct and predictable effect on the financial interests of eitlier the VP Fund 2008, LLC, the VP 
Fund 2012, LLC, or any of their underlying assets, unless I first obtain a written waiver, pursuant 
to 1 8 U.S.C. § 208(b)(1), or qualify for a regulatory exemption, pursuant to 18 U.S.C. 

§ 208(b)(2). 1 understand that 1 may be eligible to request a Certificate of Divestiture for these 
assets and that a Certificate of Divestiture is effective only if obtained prior to divestiture. 
Regardless of whether I receive a Ceitificate of Divestitui'e, I will divest these assets within 90 
days of my confirmation and will invest the proceeds in non-conflicting assets. 

I understand that as an appointee I am required to sign the Ethics Pledge (Exec Oder No. 
13490) and that 1 will be bound by the requirements and restrictions therein in addition to the 
commitments 1 have made in this and any other ethics agreement. 

Finally, I have been advised that this ethics agreement will be posted publicly, consistent 
with 5 U.S.C. § 552, on the website of the U.S. Office of Government Ethics with other ethics 
agreements of Presidential nominees who file public financial disclosure reports. 


Sincerely, 



Sharon. Y. Bowen 



Honorable Debbie Siabenow 
Chairwoman. 

Committee on .AgrienlUire, Niuritioii and Forestry 
I'nited Slates Senate 
Washington. D.C, 205S1 

Dear Senator Stabenow: 

(hi .August 13, 2013, a copy or«iy OOE Form 278, Executive Branch Personnel Public 
Financial Disclosure Report, required in connection with my nomination to serve as 
Commissioner of the Commodity Futures Trading Commission, was submitted to the U.S. Office 
of Government Ethics, That report contained all required fmanciul information lor calendar year 
2012 and for calendar year 20 1 3 through July 3 1 . 20 1 .3. 

The Ethics in Government Act of 1978, as amended, also requires that 1 update certain of 
the information reported on the OGE 278 respecting outside earned income and honoraria to d,alc 
which occurs not more than five d.nys before the date of the hearing to be held by your committee 
to consider my nomination. 

Accordingly, plea.se be advised that 1 have earned an aggregate of $923,878 in outside 
earned income from employnieut by GFl Group Inc, during calendar year 2013 and for calendar 
year 20 14 through Vlarch 3.2014. During that period. 1 have not earned honoraria of any 
amount. 1 have no other covered income to repon. 

1 triist this letter .satisfies ilic additional applicable reporting requirenien(,s cdhlathed irt the 
Ethics in Goveriimenl Act. 
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JCG DRAFT - 11/26/13 


U.S. Senate Committee on Agriculture, Nutrition & Forestry 
Questions for Executive Nominees 
113"' Congress 

1. Basic Biographical Information 


Please pr ovide the folltmi na information. 


Position to Which You Have Been Nominaled 

Name of Position 

Date of Nnmiiiallon 

Commissioner, Coinmodity Futures Trading 
Commission 

August 1, 2013 


Current 1 ei;al \itnii 

First Name^ 

Middle Name 

Lwt Name ' Sumv 

James 

Christopher 

Giancarlo 





Residential Address 
(do not include sti'eet address) 


Office Address 
(include street address) 



Street: 

55 Water Street 


Slate: NY 


Zip: 07641 



First Name 


^9 

Suffix 


Name Used 
From 

(MonlJi/Yeav) 
(Check box if 
estimate) 

Name Used To 
(Month/Year) 
(Check box if 
estimais) 






list 

n 

list 

a 
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CItildreit's Names (if over IS) 

First iNanie 

Middle Name 

Last Name 

Suffix 

Fiunifi 

Mary 

Giancark) 



2. Education 

Ust all post -secon dary schools attended. 


i Name of 
i School 

Tvoe of School 
<vocational/teclmical/trade school, 
college/urviversity/inilHary college^ 
coiTespondcncc/distance/extension/onllne 
school) 

Date Besnn 
School 
(Hujnth/ycar). 
(check box if 
^ estimate) 

Date Elided 
School 

(ntonili/ycar) {check 
box if estimate) 
(check “present'’ box 
if still in school)' 

Dearee 

Dale 

Awarded 

! Skidmore 
College 

4 year private college 

Sqitenibci*. 1977 E 

o- 

June 1981 Est Fment 

n 3 

B.A. 

June 

1981 

Vanderbilt 

University 

Private University 

September 198! E 

June 1984 E$t Freseut 

J.O. 

June 

1984 
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3. Employment 

(A) List all of your employment activities, including unemployment and self-employment. 
If the employment activity was military duty, list separate employment activity periods to 
show each change of militai y duty station. Do not list employment before your 18th 


Tvne of Einnlovmciit 

(Active Miiitaiy Duty Station. 

National Guard/Reserve. 
USPHS Commissioned Corps. 
Other Federal employment. 

Stale Government (Non- 
Federal Employment), Self- 
employment Unemployment, 
Federal Contractor. Non- 
Gov'crnment Employment 
(e.xciuding self-employment). 
Other 

Name of Vonr 
Emn lover/ 
Assimied Dutv 
Station 

Most Recent 
Po.idtion 
Title/Ranit 

Location 
(City and 
State 
only) 

' 

Date 

Emniovment 

Began 

(nionth/^'ear) 
(cfieck box if 
estimate) 

Date 

Emniovment 

Ended 

(moiUh/year) 
(check box if 
estiimle) 
(check 

-present" box 
if still 
cinpioj'ed) 

.Noii-Goveriimenl 

Employment 

GFl Group Inc. 

Executive 

Vice 

President 

New 

York, 

NY 

May. 2001 Est 

Present Esi 

Non-Government 

Employment 

Fenics Ltd. 

Executive 

Vice 

President 

New 

York, 

NY 

Aprit 20U0 Est 
o 

May 2000 fet 

Non-Government 

Employment 

Brown Raysnian 
MilLstein Felder & 
Steiner LLP 

Law Partner 

New 

York, 

NY 

Se|»t 1997 Est 

.AnriI200» Est 
>) 

Non-Government 

Employment 

Giancarlo & 
Gleiberman 

Law Partner 

New 

York, 

NY 

Jan 1992 Est 

Sept 1997 Est 

u 

Non-Government 

Employment 

Curtis Mnilct- 
Provesty Colt & 

Mosle 

Associate 

Attorney 

New 

York, 

NY 

Oct. 1985 Tm 

a 

Dec. 1991 EM 

£(■ 

Non-Government 

Employment 

Mtidge Rose LLP 

Associate 

Attorney 

New 

York, 

NY 

Stpl 198-1 

Oct. 1985 


(B) List any advisory, consultative, honorary or other part-time service or positions with 
federal, stale, or local governments, not listed elsewhere. 


Name of Government 
Entity 

1 

Name of Position 

Dale Service 
Began 
(inondt/yoar) 
(check box if 
estimale) 

Date Service Ended 

(monUiA^^) (check box 
if estimate) (check 
“present" box If still 
serving) 

Borough of Haworth 
(NJ), Board of 
Adjustment 

Member (unpaid) of non-partisan 
municipal board; appointed by Mayor 
(Democrat) 

Jan 2004 Esi 

n 

Dec. 2012 E-st Pimnf 



Est 

Est Present 

n c 




92 


4. Honors and Awards 

List all scholarships, fellowships, honorary degrees, civilian seiwicc citations, militai'y 
medals, academic or professional honors, honorary society memberships and any other 
speeial recognition for outstanding service or achievement. 

Phi Beta Kappa (National Academic Honor Society), Inducted: June 1981 

5. Memberships 

List all memberships that you have held in professional, social, business, fraternal, 
seholarly, eivie, or charitable organizations in the last 10 years. 

Unless relevant to your nomination, you do NOT need to include memberships in 
charitable organizations available to the public as a result of a tax deductible donation of 
SI, 000 or less, Parent-Teacher Associations or other organizations connected to .schools 
attended by your children, athletic clubs or teams, automobile support organizations (such 
as AAA), discounts clubs (such as Groupon or Sam’s Club), or affinity 
memberships/consumer clubs (such as frequent flyer memberships). 


Name of Orsfanizatlon 

Dates of Your Membershin 
(You may approximate.) 

Position(s) Held 

French Academy of BUinguai 
Culture, 

Board of Directoi*s 

Feb. 2007 to August 2013 

Chairman of the Board of 

Directors (unpaid) 

Wholesale Markets Brokers 
Association, Americas 

February 2010 to April 8, 2013 

Board Member and Past 

Chairman (unpaid) 

Advanced Markets Holdings LLC 
Board of Directors 

July 2010- March 2013 

Board Member (unpaid) 

National Investor Relations 
ln.stitiite 

2004 - Present 

None 

New York Athletic Club 

1998 -Present 

None 

Knights of Cohiinbus 

2008 - Present 

None 





93 


6. Political Activity 

(A) Have you ever been a candidate for or been elected or appointed to a political office? 


Name of Office 

Elecfcd/Aorminted/ 
Candidate Onlv 

Yearts) Election 
Held or 
ADOoinfment 
Made 

Term of Service 
(if applicable) 

Bergen County (NJ) Republican County 
ConuniUec 

Elected 

Nov. 20 1 1 

2011-2014 


(B) List any offices held in or services rendered to a political party' or election committee 
during the last ten years that you have not listed elsewhere. 


Name of Partv^dection 
Committee 

Ofiice/Services Rendered 

ResDoiisibilities 

Dates of 

Service 

Republican: Romney 
Victory (NY) Finance 
Committee 

No Office ! Fund Raising 

Services 

Fund Raising 

April - Nov, 

2012 

Republican: Giuliani for 
President Finance 
Committee (NJ) 

No Office / Fund Raising 

Services 

Fund Raising 

Sept 2007- Jan 
2008 
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(C) Itemi7.c all individual political contributions of S2t)0 or more that you have made in the 
past five years to any individual, campaign organiseation, political party, political action 
committee, or similar entity. Please list each individual contribution and not the total 
amount contributed to the person or entity during the year. 


Name of Recipient 

Amount 

Year of ronfribiitioii 

2009 



Kanjorski for Congress 

$1,000 

1/12/09 

Chris Christie for Governor 

$ 250 

3/17/09 

Nat. Repub. Congressional Cttee. 

$ 250 

3/31/09 

Garrett ibr Congress 

$1,000 

6/1/09 

Chris Christie for Governor 

$ 500 

8/15/09 

Friends of Blanche Lincoln 

$ 250 

12/18/09 

20.10 



Garrett for Congress 

$4,800 

6/10/10 

Scontras for Congress 

$ 100 

6/10/10 

2011 



Haworth Republican Club 

$ 200 

6/18/11 

.lack Kingston for Congress 

$ 500 

11/14/11 

SCOTTPAC 

$1,000 

12/7/11 

Friends of Jack King.ston 

$ 500 

12/12/11 

Romney for President 

$2,500 

12/12/11 

2012 



Romney for President 

$2,500 

4/17/12 

Hawortli Republican Club 

$ 100 

5/12/12 

Joe Kyrillos for Senate 

$2,000 

5/22/12 

Scott GaiTett for Congres.s 

$2,500 

6/13/12 

Romney for President 

$2,500 

9/8/12 

Joe Kyrillos for Senate 

$ 250 

9/18/12 

PAT PAC 

$ 250 

9/27/12 

Haworth Republican Club 

$ 200 

10/12/12 

2013 



Friends of Jack Kingston 

$ 250 

4/16/13 

Chris Christie for Governor 

$3,800 

4/29/13 

Garrett for Congress 

$4,800 

6/7/13 

Friends of Rob Astorino 

$ 500 

9/24/13 

Haworth Republican Club 

$ 250 

9/25/13 

.Abbott for Governor 

$ 500 

9/25/13 

Schepisi for Assembly 

$ 250 

10/3/13 

Bob Auth for Assembly 

$ 250 

10/3/13 

NJ Senate Republican Majority 

$ 400 

10/22/13 

McConnell Senate Committee * 14 

$1,100 

10/24/13 
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7. Publicatiotts 

List the titles, publishers and dates of boohs, articles, reports or other published materials 
that you have written, including articles published on the Internet. 

Please see Supplement A (hereto): Media List. 


8. Lobbying 

In the past ten years, have you registered as a lobbyist? If so, please indicate the state, 
federal, or local bodies with which you have registered (e.g., House, Senate, California 
Secretary of State). 

No 
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Supplement A to United States Senate 
Committee on Agriculture, Nutrition, and Forestry 

Questionnaire for United States Department of Agriculture, 
Commodity Futures Trading Commission, And Farm Credit 
Administration Nominees 

Internet Media Appearances 

• December 5, 2012: 

"Chris Giancarlo of GFI Group Discusses the need for Regulatory Balance" 
http://www.voutube.com/watch2v--AWkcCN RLo 

• September 27, 2011: 

"Getting ready for SEFCON II -Tabb TV" 
http://www. youtube. com/watch?v=0wtEfYnHC70 

• October 12, 2011: 

"U.S. House Agriculture Committee Hearing" 

http://www.wmbaa.com/wp-content/uploads/2012/02/J.-Christopher- 

Giancarlo-Testimonv-10.12.2011.pdf 

(To view, please visit the US Agriculture Committee Hearings Archives) 

• October 3, 2011: 

"SEFCON II, C. Giancarlo opening remarks" 
http://www. youtube. com/watch?v=Pld-li0hO8A 

• October 12, 2011: 

"American Capital Markets Risk Being Driven Offshore- Again" 
http://marketswiki.tv/auestions/a4/#/?snu=1033 

• March 26, 2012: 

"Dodd-Frank & SEFs" 

http://www.voutube.com/watch?v=rz3WMgdEv-4 

• July 25, 2012: 

"Financial Regulatory Reform: Past, Present and Future" 
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SEFCON Conferences 

2010-2012 


• SEFCON I, October 4, 2010 - Conference Chairman Opening and Closing 
Remarks 

• SEFCON II, October 3, 2011 - Conference Chairman Opening Remarks 

• SEFCON III, November 13, 2012 - Conference Chairman Opening and 
Closing Remarks: 

httD://www.flaegmemt.com/SEFCON/opening remarks.htm 

Other Speeches 

2012-2013 

• Remarks of Chris Giancarlo to National Chamber Foundation, US Chamber 
of Commerce - August 2, 2012. 

• Remarks of Chris Giancarlo to National Chamber Foundation, US Chamber 
of Commerce - October 30, 2012. 

• Remarks of Chris Giancarlo to National Chamber Foundation, US Chamber 
of Commerce - January 18,2013. 


Congressional Testimony 

1. Testimony Before The House Financial Services Subcommittee on Capital 
Markets and Government Sponsored Enterprises on "Challenges Facing the 
U.S. Capital Markets to Effectively Implement Title Vli of the Dodd-Frank 
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Act", December 12, 2012. 

http://financial5ervices.house.gov/uploadedfiles/hhrg-112-bal6-wstate- 

cgiancarlo-20121212.pdf 

2. Testimony before The House Committee on Agriculture on "Legislative 
Proposals Amending Title VII of The Dodd-Frank Wall Street Reform and 
Consumer Protection Act", October 12, 2011. 

http://agriculture.house.gov/sites/republicans.agriculture.house.gov/files/ 

pdf/hearings/Giancarlolll012.pdf 

3. Testimony Before The House Committee on Financial Services on 
"Implementation of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act", February 15, 2011. 

http://financialservices.house.gov/media/pdf/021511giancarlo.pdf 


Other Publications 


“SuperMontage: What’s Wrong With Nasdaq’s New Market System?” 
eSecurities (Leader Publications), (March, 2001). 

“Issuer Liability for Hyper linked Content,” eSecurities (Leader 
Publieations), (July, 2000). 

“SEC Internet Report” (with Sarah Hewitt & Peter J. Fusco), The National 
Law Journal . (January 24, 2000). 

“Online Shareholder Actions: Coho Revolt Raises Issues of Proxy Rules,” 
eSecurities (Leader Publications), (Oct., 1999). 

“Corporate Finance: International Regulation of Internet Securities,” (with 
Sarah Hewitt) New York Law Journal . (July 8, 1 999). 

“Securities Law in Practice: SEC Amends Rule 504 to Fight Fraud,” New 
Jersey Law Journal . (July 5, 1999). 

“What You Need to Know about [Alternative Trading Systems],” 
eSecurities /Leader Publications!. (December 1998). 

Giancarlo, Methods of Doing Business Abroad, 1998 N.J. iNST. FOR 
Continuing Legal Educ. 69. 

“Using New Jersey Limited Liability Companies as Vehicles for Overseas 
Investment in the United States,” International Law and Organizations Section 
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Newsletter (New Jersey State Bar Association), (June 1995). 

“United States Business Law: A Handbook for the British Entrepreneur,” 
(2nd. Ed.) self-published, March 1995. (1st. Ed., June 1993) 

“Foreign Investment in Hungary,” International Law and Organizations 
Section Newsletter (New Jersey State Bar Association), November 1992. 

“Reciprocal Sales of US and UK Mutual Funds,” International Financial 
Law Review . June 1986 (co-written with A. Francke & M. Day). 
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I’Jnjtcd States 

Office of Government Ethics 

1201 New York Aveiia<% NW, Swie 5C® 
mishington, DC 2OO05»17 


The Ilonornlile Dcbhie Sliibcnow 
Chili lAvoinan 

Commiltee on AgrieiiKuie, Nulrilion 
iintl Foreslry 
Uiiiicd Siaies Semite 
Washingloji, DC 205 1 11 

Dear Madam Chairwoman: 

in accordanco with the Rlliios in CJovcrmneiit Act of 1978, I enclose a copy of tlie 
financial tlisclosnre ie))ort filed by Jmnes Christopher Oiancarlo, who Ims been nominated hy 
President Obmnii for the position of Coinniissioncr, Coimnodity FuUncs Trading Commission. 

Wc have reviewed the report and have obtained ailvice from the tigency concerning any 
liossihio connicl in light of il.v (iiiietions and the nominee’s proposed dulie,s. Also enclosed is an 
otliies agfcemcnl outlining llic nclions that the nominee will iinderiak'c to avoid conflicts of 
inloi'est. Unless a date for compliance is indicated in the ethics agreement, llie nominee most 
Hilly coniply within three mntiilis of coiillrinBlion with any action specified in the ethics 
agreement. 


liii.scrl thereon, we believe that this nominee is in coinplinnce with applicable laws and 
reghlalions governing conflicts of interest. 


Sinecrcly, 



Walter M. .Shaub, .Tr. 
Director 



Enclostires 


103 


August 12, 2013 


Jonathan L. Marcus 

General Counsel and 

Designated Agency Ethics Official 

Office of the General Counsel 

Commodity Futures Trading Commission 

Three Lafayette Centre 

1 1 55 2L' Sheet, N.W. 

Washington, D.C. 20581 


Dear Mr. Marcus: 

This letter describes tlie steps I will take to avoid any actual or apparent conflict of 
interest in the event that I am confirmed for the position of Commissioner for the Commodity 
Futures Trading Commission. 

As required by 1 8 U.S.C, § 208(a), I will not participate pei-sonally and substantially in 
any particular matter tliat has a direct and predictable effect on my financial interests or those 
of any person whose interests are imputed to me, unless I first obtain a written waiver, pursuant 
to 1 8 U.S.C. § 208(b)(1), or qualify for a regulatory' exemption, pursuant to 1 8 U.S.C. 

§ 208(b)(2). 1 understand that the interests of the following persons are imputed to me: any 
spouse or minor child of mine; any general partner of a partnership in which I am a limited or 
general partner; any organization in which 1 serve as officer, director, trustee, general partner or 
employee; and any person or organization with which I am negotiating or have an arrangement 
concerning prospective employment. 

Upon confirmation, I will resign from my position with GFl Group, Inc, (“OFl”). 
Following my resignation and pursuant to the terms of a pre-existing separation package 
consistent with the terms of my Employment Agreement, I will receive from GFI a severance 
payment in the amount of $2.5 million. GFI will make this payment to me before I assume the 
duties of the position of Commissioner. For a period of two years from the date of my 
resignation, I will not participate personally and substantially in any particular matter involving 
specific parties in which GFI or any of its wholly owned subsidiaiies is a paity or represents a 
pally, unless I am first authorized to participate, pursuant to 5 C.F.R. § 2635.503(c). Pursuant to 
tile temis of my Employment Agreement, I am also entitled to a one year option for medical 
benefits upon my resignation, I will forfeit this benefit upon my resignation from GFI. 

I and my children own shares of GFI common stock. Pursuant to a 2002 Stock Option 
Agreement with GFI, I also own vested stock options for shai'es of GFI common stock. Pursuant 
to a 2008 Senior Executive Bonus Plan with GFI, I own unvested restricted stock units, 1 do not 
own unvested stock options or any vested restricted stock units for shaies of GFI common stock. 
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My unvested restiicted stock units will vest upon my resignation from GFl. Within 90 days of 
my appointment, I will divest all of my aiid my children’s GFl common stock, all of my stock 
options, and all of my restricted stock units. If I divest the stock options by exercising them, I 
will divest tire resulting stock within 90 days of my appointment. Until I have divested all of 
these financial interests, I will not participate personally and substantially in any particular 
matter that has a direct and predictable effect on the financial interests of GFl or any of its 
wholly owned subsidiaries unless I first obtain a written waiver, pursuant to 18 U.S.C. 

§ 208(b)(1), or qualify for a regulatory exemption, pursuant to 18 U.S.C. § 208(b)(2). 

Prior to my appointment, I will resign my position a trustee for my brother’s three family 
busts. I did not receive any fees for services that I provided during ray appointment and do not 
have any beneficial interest in tire holdings of the busts. I also will not pmficipate personally or 
substantially in any particular matter involving specific parties in which any of these diree trusts 
is a party, unless 1 am first authorized to paiticipate pursuant to 5 C.F.R. § 263S.502(d). 

1 have resigned from my positions from the following entities; The Wholesale Ntaket 
Brokers Association Americas, Advanced Markets Holdings LLC, and the Borough of Hawoith 
Board of Adjustment. Prior to appointment, 1 will also resign from the French Academy of 
Bilingual Culture and the Parish Finance Council of Sacred Heart Church. For a period of one 
year after my resignation from each of these entities, 1 will not paiticipate personally and 
sub.stantially in any particular matter involving specific parties in which tliat entity is a party or 
represents a party, unless I am first authorized to participate, pursuant to 5 C.F.R. § 2635.502(d). 

Finally, 1 understand that as an appointee I am required to sign the Ethics Pledge (Exec 
Oder No. 1 3490) and that I will be bound by the requirements and resttictions therein in addition 
to the commitments I have made in this and any other ethics agreement. 


I have been advised that this ethics agreement vvill be posted publicly, consistent with 
5 U.S.C. § 552, on the website of the U.S. Office of Government Ethics with other ethics 
agreements of Presidential nominees who file financial reports. 




UOIii^om>278!Rsv. 0'!;20!0) 
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Income; type and amount. If “None (or less than $201)” Is 
checked, no other entry is needed in Block C for that item. 
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Assets and Income 

BLOCK A 

For ynit, your spouse, and dependent children, 
report each asset iield tor ijwcstment or the 
producLion nf income vvliich had a fair market 
value exceedinis S l.fJOOal the close of the report- 
ing period, or which generated more than 5200 
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checked, no other entry is needed in Block C for that Item. 
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I'agc Number 

4 of 12 


Income: type and amount. If “None (or less than $201)” is 
checked, no other entry is needed in Block C for that item. 
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Income: type and amount. If “None (or less than $201)” is 
checked, no other entry is needed in Block C for that item. 
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March 4. 2014 

The Honorable Debbie Stabenow 
Chainvomar, 

Committee on Agriculiure, Nutrition aritj Forestry 
United States Senate 
.-MEiungxon, UC 20S10-60QO 

Dear Chairwoman Stabenow: 

On November 20, 2013.3 ropv of mv OSE-27S. Executive Brandt Public Financial Disclosure Rennrt. 
required m conneclion with my nomination to serve as Cliairman and a Commissioner ot the Conunodity 
Futures Trading Commission, was submitted to the UX Office of Government Ethics. That report 
contained all required financial information for calendar year ?.012 and forthe 2013 calendar year 
witliiii 31 days prior to the date of the report. 

Tlie Ethics in Government Act of 1978, as amended, also requires that 1 update certain of the 
information reported on the SF-2/8, namelythat pertaining to outside earned income (consisting of 
salaries, fees, commissions, wages and ant' other income from personal services (other than from the 
U.S; Government) and honor aria through the period ending not more than 5 days prior to the 
eoinmencement of the hearing to be held by yourCommittec to consider my nomination. In addition to 
the amount previously reported on line 6, page 9 and note ,3 of my OGE-278 dated November 20, 2013, 1 
received an additional installment payment of 5109,492 from my former law firm in the fourth quarter 
qf 2013. I have no other outside earned income or honoraria to report. 

I trust that this letter satisfies the requirement to update the information contained on my OG,E-27$, 



Timothy G. Massad 

Nominee for Chairman and Commissioner of the Commodity Futures Trading COmmiSsioh 
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U.S. Senate Committee on Agriculture, Nutrition & Forestry 
Questions for Executive Nominees 
113 "' Congress 

1. Basic Biographical Information 

Please provide the following information. 


Piisilion lu Which You Have Been Nominaicd 

Name of Position 

Date of Nomination 

Chairman and Commissioner, Commodity Futures 
Trading Commission 

November 13. 2013 


Current L^al Name 


First Name 

Middle Name 

Last Name 

Suffix 

Timothy 

George 

Massad 




Other Names Used 

Find Name 

Middle Name 

Last Name : 

■ 

snllix 


Name Used 
From 

• (MondiA'ear) 
(Check box if 
estimate) 

Name llsetl To 

(Month/ Year) 
(Check box if 
estimate) 






Est 

Est 

□ 
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I 

Place of Birth 

(Do nol include monih and day*) 


1956 

New Orleans. LA 


Marital Status 

Check All That Describe Your Current Situation: 

Never Married Married Separated Annulled Divorced 

□ XD □ □ □ 



SpouseMSimii 



(current spouse only) 

Suouse's First Name 

Snouse's Middle Name 

SDOuse*a Last N ame 

Charlotte 

Jayne 

Hart 



Spouse’s Other fiiames Used 
(current spouse ottfy) 


FJrst Name 

Middle Name 

Last Name 

. , i 
• 1 

Suflix 

i 


1 Name Used 

1 From 

{Month/Year) 

1 (Check box if 
estimate) 






Est 

□ 


Children 's Names (if aver IS) 

First Name 

Middle Name 

1 asrName 






Suflix 


Name \ sed To 

(MonthA^ear) 
(Check box if 
estimate) 


Est 
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2. Education 

List all post-secondary schools attended. 


Name of 
School 

Tvne of School 

(vocational/technical/trade school; 
college/universfty/mili^- colle|^\ 
correspoHdence/di^ance/extensioii/'a^e 
school) ^ 5 

Date Besan 
School 
(monih/ycar) 
(chedc box if 
estimate) 

Date iinded 
School 

(month/year) {check 
box If estimate) 
(check “present’' box 
if still in school) 

Decree 

Dale 

Anarded 

Harvard 

College 

College 

9/1974 

6/1978 

A.B. 

6/1978 

Harvard Law 
School 

Law School 

9/1981 

6/1984 

J.D. 

6/1984 


3. Employment 

(A) List ail of your employment activities, including unemployment and self-employment. 
If the employment activity was military duty, list separate employment activity periods to 
show each change of military duty station. Do not list employment before your 18th 
birthday unless to provide a minimum of two years of employment history. 


Tvoe of Emnlovment 
(Active Military Duty 
Station, National 
Guard/Reserve, liSPHS 
Comroissiotied Corps, 
Other Federal 
employment. State 
Government (Non- 
Federal Employ ment), 
Self-employment. 
Unemployment, FeJend 
Contractor, Non- • 
Government 
Employment (excluJio^ 
sclf-emplovment). Others 

Nanu. orVtiur 
EiTiDlover/ 

Assinned Putv Station 




P 

Federal Government 

US Depailment of the 
Treasuiy — Office of 
Financial Stability 

Assistant 
Secretary of 
Financial 
Stability 

Washington. 

DC 

Est 

5/2009 □ 

present 

Non-governmenl 

Cravalh. Swaine & 

Moore 

Partner 

New York. 

NY. 

2/2009 

5/2009 

Federal government 

Congressional 

Oversight Panel for 
TARp'' 

Special Legal 
Advisor 

W'ashington, 

DC 

12/2008 

2/2009 

Non government 

Cravath. Swaine & 

Moore 

Partner 

New York 
and Hong 

Kong 

Est 

1/1989 D 

i 2/2008 
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Unemploymenl 




12/1998 

12/1998 

Non government 

Dukakis for President 
Campaign 

Connecticut 
State Director 

Hartford. CT 

7/1988 

11/1988 

Non government 

Cravath, Swaine & 

Moore 

Associate 

New York 
and London 

9/1984 

6/1988 

Non government 

Fried, Frank. Harris. 
Shriver tt Jacobsen 

Summer 

Associate 

New York, 

NY 

6/1983 

8/1983 

Non government 

AFL-CiO 

Legal Intern 

Washington. 
DC and 
Cambridge. 

MA 

6/1982 

5/1983 

Non government 

Center for Study of 
Responsive Law 

Administrativ 
e Assistant 

Washington. 

DC 

9/ 1978; 

3/1981 

9/1980; 

7/1981 

Non government 

Wisconsin Citizens 

Utility Board 

Organizer 

Madison, WI 

9/ 1980 

3/1981 


(B) List any advisory, consultative, honorary or other part-time service or positions with 
federal, state, or local governments, not listed elsewhere. 


Nnine of Govenmeat 
Efltitv 

' ■ t 

Name of Position 

, ' "•si - 

Date Service 
Began 

(month/^ea^) 
(check box if 
estimate) 

Date Service Ended 

(month/year) (check box 
if estimate) (ctoeck 
“presenrbex if still 
s^ing) 

Norwalk 

Redevelopment Agency 

Vice Chairman and Director 

4/2004 

12/2008 


4. Honors and Awards 


List all scholarships, fellowships, honorary degrees, civilian service citations, military 
medals, academic or professional honors, honorary society memberships and any other 
special recognition for outstanding service or achievement. 

Graduated magna cum laude and member. Phi Beta Kappa (Harvard College, 1 978); and 
graduated magna cum laude (Harvard Law School, 1984). 

5. Memberships 

List all memberships that you have held in professional, social, business, fraternal, 
scholarly, civic, or charitable organizations in the last 10 years. 


Unless relevant to your nomination, you do NOT need to include memberships in 
charitable organizations available to the public as a result of a tax deductible donation of 




122 


$1,000 or less, Parent-Teacher Associations or other organizations connected to schools 
attended by your children, athletic clubs or teams, automobile support organizations (such 
as AAA), discounts clubs (such as Groupon or Sam’s Club), or affinity 
memberships/consumer clubs (such as frequent flyer memberships). 


Name of Onianixalion 

Dates of Yoor Membershio 
(You may approximate.) 

Positionfs) Held 

Norwalk Community College 
Foundation 

2003-2009 

President, Vice President, Director 

US India Business Council 

2007-2009 

Director, member of Executive 
Committee 

Roton Point Association 
(beach/sailing club in Connecticut) 

2008-present 

Member 

Rowayton Yacht Club 

2006-presenl 

Member 

New York Bar 

1985-prcsent 

Member 

American Bar Association 

1985-present 

Member 

New York State Bar Association 

1992-2012 

Member 


1992-2012 

Member 


2005-2012 

Member 


6. Political Activity 


(A) Have you ever been a candidate for or been elected or appointed to a political office? 




Name, Ilf flfEa 

Elected/A Di^^ted/ 
Candidatdiiiilv 



Assistant Secretary tor Financial Stability. 
U.S. Department of the Treasuiy 

Appointed by 

President Obama 

7/201 1- present 


Director and Vice Chairman, Norwalk 
Redevelopment Agency 

Appointed by Mayor 
Alex Knopp, 

Norwalk. CT 

2004-2008 

5 years 
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(B) List any offices held in or services rendered to a political party or election committee 
during the last ten years that you have not listed elsewhere. 


Name of Partv/Klection 
Committee 

Office/Serviccs Rendered 

Resnonsibilities 

DatCN of 

Sen lec 

Obama for President 
Campaign 

National Finance Committee 
member 

Fundraising 

2008 

Kerry' for President 
Campaign 

National Finance Committee 
member 

Fundraising 

2004 


(C) Itemize all individual political contributions of $200 or more that you have made in the 
past five years to any individual, campaign organization, political party, political action 
committee, or similar entity. Please list each individual contribution and not the total 
amount contributed to the person or entity during the year. 


Native of Recinient 

.4mniint 

Year of Contribution 

Jim Himes for Congress 

$1000 

3/2009 

Hillary Clinton for President 

$500 

12/2008 

Franken Recount Fund/Al Franken for Senate 

$1000 

11/2008 

Georgia Senate 2008/Martin for Senate 

$1000 

ri/2008 











7. Publications 

List the titles, publishers and dates of books, articles, reports or other published materials 
that you have written, including articles published on the Internet. 

I have done my best to identify all titles, publishers and dates of books, articles, reports or other published materials. 
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including a thorough review of my personal files and searches of publicly available electronic databases. Despite 
my searches, there may be other materials that I have been unable to identify, find or remember. ! have located the 
following: 


Title 

Publisher 

Datefs) of Publication 

Legal Analysis of the Investments 
by the Department of the Treasury 
under TARP 

Congressional Oversight P^el 

February 2009 

Chapter on US law in the book 
International Acquisition Finance 
(eo-authorcd with Philip Boeckman) 

European Lawyer 

2008 

Occasional legal outlines for 
Practicing Law Institute and other 
legal training courses on securities 
law issues and capital markets issues 
in India 

Practicing Law Institute 

1993-2008 

Disruption. Organization, and 

Reform: A Critique of Poor 

Peonies’ Movements 

Dissent Magazine 

1980 

Battling the Modem Sweatshops 
(op-ed on unionization effort at .IP 
Stevens, Inc.) 

Harvard Crimson 

1977 


8. Lobbying 

In the past ten years, have you registered as a lobbyist? If so, please indicate the state, 
federal, or local bodies with which you have registered (c.g.. House, Senate, California 
Secretary of State). 

No. 
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I nKcil St.itf'. 

Office of Government Ethics 

1 ii ) 1 \ t \ (irk Avenue, NW. Suite btW 


JAM 0 3 2014 


The Honorable Debbie Stabenow 
Chairwoman 

Committee on Agriculture, Nutrition, 
and Forestry 
United States Senate 
Washington, DC 20510 

Dear Madam Chairwoman: 

In accordance with die Ethics in Qoveniment Act of 1978, 1 enclose a copy of the 
financial disclosure report filed by Timothy G. Massad, who has been nominated by President 
Obama for the positions of Commissioner and Chairman, Commodity Futures Trading 
Commission. 

We have reviewed the report and have obtainai advice from the agency concerning any 
possible conflict in light of its functions and the nominee’s proposed duties. Also enclosed iS an 
ethics agreement outlining the actions that the nominee will undertake to avoid conflicts of 
interest, Unless a date for compliance is indicated in the ethics agreement, the nominee must 
fully comply within three months of confirmation widi any action specified in the ethics 
agreement. 

Based thereon, we believe that this nominee is in compliance with applicable laws and 
regulations governing conflicts of interest. 



Director 


Enclosures 


126 


NoVMbet20, 2013 


Jonathan L. Marcus 

General Counsel and Designafed Ethics Official 
Office of the General Counsel 
Coinmodity Futures Trading Conurussion 
Three Lafayette Centre 
1 155 21‘* Street, N.W. 

Washington, D.C. 20581 

Dear Mr. Marcus: 

■Jhe purpose of this letter is to describe the steps that I will take to avoid any actual or 
apparent conflict of interest Iti the event that I am confirmed for the positiPnis 6f Ghairmart and 
Commissioner of the CoihmOdity Futures Trade Commission, 

As required by 1 8 U.S.C. § 208(a), I will not participate personally and substantially in 
any partictilat matter that has a direct and predictable effect on my financial interests dr those of 
any person whose interests are imputed to me, unless I first obtain a written waiveri pursuant to 
18 ti.S.C. § 208(b)(1), or qualify for a regulatory exemption, pursuant to 18 U.S.C, § 208(b)(2)i 
I understand that the interests of the following persons are imputed to me: any spouse or minor 
child of mine; any general partoer of a partnership in which l am a limited or general partner; any 
organization in which I seiv'e as dfficei, director, trustee, general partner or employee; and any 
person or orgardzation with which I am negotiating of have an arrangement concerning 
prospective employment 

1 resigned ftOin iny former pdsitidh as partner of Cravath, Swaine & Moore, LLP in May 
2009. Pursuant to the Cravath, Swaine & Moore, LLP partnership agreement, upon witiidrawing 
fi'Offl the firm, I receive a payment in respect of prior service which is equal to a percentage fixed 
by the partnership agreement of the average of my income fi'om the firm in 2006, 2007, and 
2008. This Is being paid in quarterly installments over ten years, commencing with the quarter 
ending September 30, 2009. Until I have received these payments; I will not participate 
personally and substantially in any particular matter that has a direct and predictable effect on the 
ability or willingness of Cravath, Swaine & Moore, LLP to make these payments to me, unless I 
first obtain a ivritten waiver, pursuant to 18 U.S.C. § 208(b)(1). In addition, until I have received 
these payments, I will not participate personally and substantially in any particular matter 
iiVdjviilg specific partis in which Cravath, Swaine & Moore, LLP is a party or represents a 
parfy, Unless I am fir,st authorized to participate, pursuant to 5 C.F.R § 2635,502(d). 

I will divest my interests in the JP. Morgan Alerian MLP Index Exchange Traded Note 
and my spouse’s interest in oil and gas rights in Williams County, North Dakota, which are 
leased by the Kodiak Oil & Gas Corporation, within 90 days of my confiimation. Until 1 have 
dive.stod the JP Morgan Alerian MU Indek Exchange Traded Note and the oil and gas rights in 
Williams County, North Dakota, which are leased by the Kodiak Oil & Gas Corporation, I will 
not participate personally and substantially in any particular matter in which to my knowledge I 
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have a financial interest, if the particular matter has a direct and predictable effect on the 
fliianoia! interests of ttie IP Morgan Aleriah MLP Index Exchange Traded Note or the oil and gas 
rights in Williams County, NorlhDakota, -which are leased by the Kodiak Oil & Gas 
Corporation, unless I first obtain.a -written waiver, pursutmt to 18 U.S.Gi § 208(b)(1), I 
understand that I may be eligible to request a Certific^fc of Etivestiture .for these assets and that a 
Certificate of Divestiture is effective only if obtained prior to divestiture. Regardless of whether 
I receive a Certificate of Divestiture, I will di-yesf these assets within 90 days of my confirmation 
and -will invest the proceeds in non-conflicting assets. 

I retain a vested beneficial interest in the holdings of the Alexander H. Massad 2005 
Exempt Descendants Trust and the Delores R. Massad 2005 Exeihpt Descendants Trust, and 
have disclosed the assets on Schedule A of toy OGEPonn 278 Public Financial Disclosure 
Report. I am not a trustee of either trust. 1 will not p^ioipate personally and substantially in 
any particular matter that has a direct and predictable effect on tiie financial interests of either the 
Alexander H. Massad 2005 Exempt Desetodants Trust or file Delores R. Massad 2005 Exempt 
Descendants Trust, unless I first obtain a -written -WMver, pursuant to 18 U.S.C. § 208(b)(1), or 
qualify for a regulatoD' exemption, pursuant to 1 8 tJ.S.C. § 208(b)(2). 

I will retain my position as a trustee of the two trusts for minor cliildren and the Timothy 
M^sad 2012 Exempt Tru.st listed on Schedule D of my 0GB Form 278 Public Financial 
Disclosure l^eport. I have disclosed the assets of each trust on Schedule A of my OGE Form 278 
Public Financial Disclosure Report. I will not receive any tees lor the service.s that I provide as a 
trustee to these trusts during my appointment to the position of Chairman and Commissioner, I 
will not participate personally and sub^antially m any particular matter that has a direct and 
predictable effect on the financial interests of any of the busts , unless I first obtain a -written 
waiver, pursuant to 18 U.S.C. § 208(h)(l),orqhalify for a regulatory exemption, pursuant to 18 
U.S,C.§ 208 (b)(2). 

In iny OGE Form 278 Public Financial bisclpsufe Report, I disclosed an indirect interest 
in ExxonMobil Coiporation, Auburn FOF Jtevestors, EEC, and Auburn FOF Investors II LLC, 
whidi I hold through a 1/2 vested beneficial inteteSt in the Alexander H. Massad 2005 Exempt 
Descendants Trust and the Deigres R. Massad 2005 Exempt Descendants Trust that my parents 
established for tlje benefit of their children and ^andchildren. Having resigned my position as 
trustee for both trusts, I do not control the trusts or their investments. To my knowledge, each 
trust cuirehtly holds ^minority limited partnership interest in a partnership created by my 
parents, and ihe partnership owns the Exxon Mobil Corporation stock, and the interests in 
Aubutii FGF Investors, LLC, and Auburn FOF Investors 11 LLC. My mother o-wns a majority of 
the limited partnership interests in the partnership as well as the general partnership interest. She 
has the fight to substitute other assets for the interests in the partnership held by the trusts. 1 have 
no control over the investments of the partnership. The partnenship has agreed to divest my 
indirect interest in the Auburn FOF Investors, LLC, and Auburn EOF Investors II LLC within 90 
days of my confirmation. 1 will request a written wai ver under 1 8 U.S.C. § 208(b)(1) regarding 
my indirect financial interest in ExxonMobil Corporation through this trust. Until 1 have 
obtained such a waiver, I -will not participate personally and substantially in any particular matter 
that has a direct and predictable effect on the financial interests of ExxonMobil Corporation. 
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I slant! that as an appointee I must continue to abide by llic Billies Pledge (Exec. 
Order no, 13490) that 1 previously signed and tliat 1 will be bound by the requirements and 
restrictions llierein in addition to the cbminilments I have made in lliis and any oilier elliics 
agreement. 

Finuily, 1 have been advi.sed that tiiis ethics altuerhent will be posted publicly, eonsisteiil 
witli 5 U.S.C. § 552. on the website of the U,S. Office of Government Ethics with other ethics 
agreements of Presidential nominees who file public fihaneial disclosure reports. 


Sincerely, 


1 . 




Tiinothy G, Massad 
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Income: type and amount. If "None (or less than $201)" is checked, 
no other entry is needed in Clock C for that item. 
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incomertype and amouHt. If "None (or less than $201)" is checked, 
no other entry is needed in Block C for that item. 
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Income; type andamount. if "None {or less than S201>" is checked, 
no other entry is needed in Block C for that item. 
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Income: type and amount. If "None (or less than $201)" is checked, 
no othcr cntry is needed in Block C for that item. 
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Timotny G. Massad' 
Notes to Fomt 278 


Note 1 - Auburn Rlpplewood Equity Investors LLC 

This is an investment partnership that was available to partners of Cravath, 
Swaine & Moore, LLP and certain affiliated persons and entities and I invested during 
the time I was partner. The funds are invested in a private equity fund that has sole 
investment authority. The commitment period has expired. 1 have a remaining 
commitment to pay possible fees and expenses in amount less than $ 1 0,000. Cravath has 
provided me with the estimated value and income through June 30, 2013 as well as 
information below as to the underlying investments (and their sectors). (No new 
investments will be made since commitment period has expired.) 

Gogo Inc. (fh/a Aircell Holdings Inc.) (airborne - 
telecommunications) 

Hostess Brands, Inc. (f/k/a Interstate Bakeries Corporation) 

3W Power Holdings, SA (f/k/a Germany 1 Acquisition Limited 
which acquired AEG Power Solutions, B.V.) (power supplies) 


Note 2 - Auburn S Group Associates 

This is an investment partnership that was available to partners of Cravath, 
Swaine & Moore, LLP and certain affiliated persons and entities, and I invested during 
the time I was a partner. The funds were placed with third-party private equity managers 
pursuant to separate sub-partnersliips. These managers have sole investment authority. 
The commitment period has expired. Cravath has provided me with estimated value and 
income through Jvme 2013 as well as the information below as to the imderlying 
investments (and their sectors). (No new investments will be made since commitment 
period has expired.) I do not have information on individual values of the investments. 

1. Jupiter Partners, LP 

• Fund tenninated on July 3 1 , 2009. 

2. Jupiter Paitners 11, LP 

e Fund terminated on June 28, 2013. 

3. Palladium Equity Investors n, LP 

® Prince Mineral Holding Corporation - common stock 
(manufacturer of iron and manganese compounds) 
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* TB Holdings II - common stock (regional quick service 
restaurant chain) 


Note 3 - Cravath, Swaine & Moore LLP 

I was a partner of Cravath, Swaine & Moore, LLP until May 1 6th 2009. 
Pursuant to the partnership agreement, upon withdrawing from the firm, I receive a 
payment in respect of prior service which is equal to a percentage fixed by the 
partnership agreement of the average of my income from the firm in 2006, 2007 and 
2008, which amount is tlien reduced, by a percentage that limits the amount of total firm 
retirement payments for the payment period. This is being paid in quarterly installments 
over ten years, commencing with the quarter ending September 30, 2009. 


Note 4 - 529 Savings Plans 

Our Utah 529 Savings Plan Account is currently invested in the following 
Vanguard funds. 

Institutional Index Fund Plus - 50% 

Mid-cap Index Fund - 20% 

Small-cap Index Fund -- 20% 

International Stock Fund - 10% 


Note5-401K 

The 40 IK is a defined contribution plan, fully vested at all times, The 
plan is administered by Milliman, Inc., as the record keeper and the assets are held by the 
Charles Schwab Trust Company, an independent tnistee. All my assets are currently 
invested in the Pimco Total Return Bond Fund. 


Note 6 - DRM Descendants Trust and AHM Descendants Trusts 

Each of these trusts was established by my parents for the benefit of their 
children and grandchildren. I resigned as trustee of both the D.R. Massad Descendants 
Trust and the A.H. Massad Descendants Trust in November 2013. To my knowledge, 
each trust currently holds a minority limited partnership interest in a partnership created 
by my parents. My mother ovvns a majority of the limited partnership interests in the 
partnership as well as the general partnership interest. She has the right to substitute 
other assets for the interests in the partnership held by the trusts I have no control ov'er 
the investments of the partnership or of the tmsts. I have disclosed my interest in the 
trusts' interest in the partnership's investments (pages 13 through 22 of Schedule A of my 
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report) as well as my interest in the other investments of the trusts (pages 11-12 of 
Schedule A). 


Note - 7 Auburn CCP Equity Investors LLC 

This is an investment partnership that was available to partners of 
Cravath, Swaiiie & Moore. LLP and certain affiliated persons and entities, and I 
invested during the time I was a partner. The funds are invested in a private 
equity fund that ha.s sole investment authority. The commitment period has 
expired. I have disposed of my equity interest but remain liable for any remaining 
fees and expenses in the maximum amount shown in Schedule C. 



QUESTIONS AND ANSWERS 

MARCH 6, 2014 
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Responses of Sharon Y. Bowen to Questions of Senator Stabenow 


Questions for the Record for Sharon Y. Bowen 
From Chairwoman Stabenow 


1. Congress recognized the global nature of markets by including Section 722(d) in the 
Dodd-Frank Act. This provision granted extraterritorial authority to the CFTC. I 
believe in moving forward with strong financial regulatory reform, meeting G-20 
commitments, and having the IIS lead on these matters, but there have been 
challenges, especially with cross-border coordination. This is one of the most 
important issues before the CFTC. Some have argued that the coordination bebveen 
US and foreign regulators has been insufficient, has caused market fragmentation, 
and, in other ways, has put US companies at a disadvantage to their foreign 
counterparts. Others have argued that global regulatory oversight is essential given 
the global nature of these markets, that risk flows across borders even if regulations 
don't, and that any delays in this oversight diminish the accountability and 
transparency' so important to preventing another financial crisis. 

a. Do you agree with these assessments? How would you address or mitigate 
these concerns? 

Response 

In directing the CFTC to establish a strong regulatory regime for the swaps markets. 
Congress recognized that excessive risk-taking contributed to the devastation that 
affected our economy in the wake of tlie financial crisis. These markets are global in 
nature, with risk easily crossing national boundaries. The CFTC’s mandate to ensure 
the integrity of our financial markets requires the coordination of both domestic and 
global efforts to ensure success. 

If confirmed. I will seek out the views of all stakeholders who are interested in and 
affected by sw'aps market reform to discuss, among other things, market 
fragmentation and competitive disparities, while preserving the robust regulatory 
oversight that Congress required. 1 will review comments and engage with U.S.- 
based films to gain the benefit of their practical experience in complying with 
domestic and global requirements. In addition, 1 will look forw'ard to working 
cooperatively with G-20 counterparts to promote harmonization in advancing the 
international goal of achieving common sense oversight of the global derivatives 
market. 

b. How should the CFTC move forward with important regulatory' oversight 
when the EU is taking a different regulatory approach on certain matters 
and is on a different implementation timeline? 

Response 

The CFTC should continue to move forward in implementing swaps market reform. 
If confirmed, 1 will work with foreign regulators to hamionize the implementation of 
our rules whenever possible. 1 will work to foster the close cooperation between the 
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Responses of Sharon Y. Bowen to Questions of Senator Stabenow 


U.S. and EU that I believe is required to ensure effective and fair oversight of the 
global market. 

c. Where do you deviate, if at all, from the agency’s current approach to cross- 
border guidance? 

Response 

If confirmed, I look forward to working closely with industry participants - including 
end-users — to monitor and address their concerns and ensure that requirements are 
effective and fair. My approach would be to make sure we properly address industry 
concerns, and that we do so in a transparent and clear way. I would work strive for 
clarity and certainty for market participants and consider solutions that preserve the 
important reforms tliat Congress has required. 

d. Should we treat branches, subsidiaries, or affdiates of Swap Dealers differently 
when it conies to their cross-border regulatory treatment? 

Response 

I understand that the Commission has sought public comment regarding certain issues 
related to the U.S. activities of foreign swap dealers. If confinned, I will carefully 
consider submitted comments including those related to foreign branches of U.S. 
swap dealers as w'ell as non-U. S. swap dealers whose swap obligations are guaranteed 
by a U.S. person. If confinned, 1 look forward to working to ensure that these 
entities, their operations, and their transactions are treated appropriately. 

2. The President’s budget included an important increase in funding for the 

Commodity Futures Trading Commission (CFTC). This funding increase is sorely 
needed. I believe that by not properly funding the CFTC, we are setting this agency, 
and our economy, up for failure. 

a. Could you support additional resources for the agency? 

Response 

It is critically important for the CFTC to have adequate funding to fully implement 
the mandate of Dodd-Frank. Effective oversight of collecting, recording and 
analyzing data about the vast swaps market requires first-rate technology and capable 
human capital. I would support having additional resources to carry out this broad 
mandate. 

b. Could you support alternative funding streams, such as a registration fee or 
some sort of user fee, to fund the agency? 

Response 

If confirmed, 1 would be pleased to consult with stakeholders regarding appropriate 
measures for funding the CFTC. In considering options regarding alternative funding 
sources, I would be pleased to provide any assistance that the Committee would 
desire in considering the important issues involved. 
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Responses of Sharon Y. Bowen to Questions of Senator Stabenow 


3. Can you state for the public record how you would manage potential conflicts of 
interest, or even the appearance of conflicts of interest? 

Response 

As a partner at a global law firm with over 2,000 attorneys in over thirty offices inside 
and outside of the U.S., 1 am acutely aware of the importance of managing potential 
conflicts of interests or even the appearance of conflicts of interest. A firm’s ability to 
effectively represent clients depends upon a strong and effective process through which it 
identifies w'hether conflicts or potential conflicts exist. It ensures the integrity of our 
practice and our client’s reliance on that integrity. 

I would bring that same level of diligence in my role as Commissioner to ensure that I 
have a process in place to identify likely or actual conflicts. 1 have signed an Ethics 
Agreement which specifically addresses areas where I have agreed to take certain actions. 
For example, 1 will sever financial ties to the profits and earnings of my law firm, 
withdraw as a partner and restrict my ability to deal with my clients where my firm 
represents them before the CFTC. 

In addition to these measures, if there is any doubt or question as to whether there is or 
likely to be a conflict, I will contact CFTC ethics officers and the Office of Government 
Ethics for advice with regard to the appropriateness of my participation in any given 
matter. 
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Responses of Sharon Y. Bowen to Questions of Senator Harkin 


Questions for the Record for Sharon Y. Bowen 
From Senator Tom Harkin 


1) During the implementation of the Dodd-Frank Act, the CFTC has 
coordinated closely with other financial regulators including the Treasury, the SEC, 
and foreign regulators. This is to be applauded. However, despite this close 
coordination, when these regulatory agencies have differed in their judgments, 
many have stated that the agencies should not move forward with rulemaking until 
and unless the agencies are about to harmonize their regulations. The CFTC has 
been particularly subject to these attacks. As the Chairman of the CFTC, you 
would be responsible for leading an independent regulatory agency. 

a) If confirmed, how would you approach situations in which you are 
pressured to act in a certain way by other financial regulatory agencies? 

Response 

If confirmed, I will be guided by a focus on the mission of the CFTC and its broad 
mandate. Each agency has its own mission and perspectives, and in some cases 
parts of our general missions overlap. While being respectful of their viewpoints, 

I would make my decisions based on how best to fulfill the CFTC’s mission. 

b) Do you believe that the need to pursue regulatory harmonization 
should limit the ability of an independent agency to act on its own in order to best 
fulfill its mission? 

Response 

Efforts to harmonize overlaps in regulatory oversight should be practical and not 
create impediments to an agency’s ability to fulfill its mission. 

2) In section 722(d) of the Dodd Frank Act, Congress clearly stated that CFTC 
derivatives trading requirements may be applied to any swaps activities that “have a 
direct and significant connection with activities in, or effect on, commerce of the 
United States.” Despite this clear Congressional directive, there is still powerful 
resistance to the guidance issued by the CFTC on this subject. If confirmed, what 
will you do to ensure that Dodd-Frank derivatives guidance is properly applied to 
the full range of swaps transactions that impact the U.S. economy and pose risks to 
the U.S. financial system? 

Response 

Congress recognized that many of the activities that led to the 2008 financial 
crisis occurred outside of the U.S. The swaps market is global in nature. If 
confirmed, I look forward to taking those actions that are necessary to ensure that 
the mandates of the law are fulfilled. 
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Responses of Sharon Y. Bowen to Questions of Senator Harkin 


3) At the 2009 Pittsburgh G-20 summit, the major G-20 countries committed to 
comprehensively regulate their derivatives markets by the close of 2012. Yet today 
in 2014, major jurisdictions snch as the European Union still have years to go in 
fully implementing their rules. 

a) In order to prevent risks outside the United States from coming back 
upon our economy and citizens, do you believe the CFTC should apply and enforce 
its derivatives rules as to subsidiaries of U.S. banks in jurisdictions that have not yet 
completed their rules? 

b) Or should the U.S. wait for the rest of the world to catch up with our 
progress? 

Response to tal and fb) 

In directing the CFTC to establish a strong regulatory regime for the swaps 
markets. Congress recognized that excessive risk-taking contributed to the 
devastation that affected our economy in the wake of the financial crisis. These 
markets are global in nature, with risk easily crossing national boundaries. The 
CFTC’s mandate to ensure the integrity of our financial markets requires the 
coordination of both domestic and global efforts to ensure success. If confirmed, 

I will endeavor to ensure that the Commission meets its statutory requirements. 

c) How will you deal with foreign regulators to achieve regulatory 
regimes that will appropriately protect the people and economy of the United 
States? 


Response 

If confirmed, I look forward to working cooperatively with G-20 counterparts to 
promote harmonization in advancing the international goal of achieving common 
sense oversight of the global derivatives market. 

4) The collapse of Peregrine Financial in my state of Iowa caused significant 
hardship for many lowans. In the wake of this significant fraud, the CFTC and 
other futures regulatory bodies took steps to strengthen customer protections. 

a) Do you believe those steps were sufficient to fully protect customer 

funds? 

b) Or, does more need to be done, and if so, what? 

Response to (al and (b) 

I think it is important that the CFTC and self-regulatory organizations took steps 
to strengthen customer protections. If confirmed, 1 look forward to meeting with 
stakeholders regarding the effectiveness of these actions. If further steps can be 
taken to improve customer protection, I look forward to working with the staff 
and my fellow Commissioners on those improvements. 
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Responses of Sharon Y. Bowen to Questions of Senator Harkin 


5) Do you believe that automated and algorithmic trading strategies can present 
unique and substantial risks to markets? 

a) What do you see as the Commission’s role in addressing these risks? 

Response 

The CFTC should take an active role in examining any risks or likely risks to our 
financial markets that arise from automated trading strategies. I understand that 
the Commission has taken public comment on a related concept release. If 
confirmed, I look forward to reviewing these comments and discussing this issue 
with agency staff and fellow Commissioners. It is important for our markets to be 
fair and transparent. 

b) How do you envision the Commission working with the Securities and 
Exchange Commission to provide effective oversight of this part of the 
markets? 

Response 

The Commission and the Securities Exchange Commission both have goals of 
ensuring the integrity of our financial markets and that those markets function in 
an open, competitive and fair manner. Given these common goals, 1 would 
envision effective cooperation and the sharing of ideas between the two 
Commissions. If I am confirmed as a Commissioner, 1 look forward to working 
with our fellow Commissioners and the SEC to provide effective oversight of our 
financial markets. 

6) How do you envision working with regulators at the Federal Energy 
Regulatory Commission (FERC) to ensure full and effective collection, sharing, and 
analysis of commodity market data? 

Response 

It is my understanding that the Federal Energy Regulatory (FERC) has a 
Memorandum of Understanding (MOU) in place with the CFTC. I look forward 
to learning more about the MOU and working with Commissioners of FERC to 
protect energy markets. 

7) The Dodd-Frank Act requires the CFTC to consider certain costs and 
benefits in its rulemaking process, but some have been pushing the CFTC to do 
what they call a full “cost-benefit analysis,” which tips the balance and overly 
weights cost to the industry, particularly since so many of the benefits of CFTC 
rules and actions (like protecting commodity producers and consumers, the markets 
and flnancial system, as well as our economy) are incalculable and unquantifiable. 
How will you ensure that the CFTC does not apply a one-sided economic or cost- 
benefit analysis that is stricter than required by law and thereby curtail appropriate 
and necessary rulemaking? 
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Responses of Sharon Y. Bowen to Questions of Senator Harkin 


Response 

I understand that the Commodity Exchange Act requires that the Commission 
consider costs and benefits when promulgating a rule or issuing an order. Beyond 
that, I would always appreciate the opportunity to consider whatever quantitative 
data is available - along with other factors — when a new rule or regulation is 
being contemplated. I believe an analysis of macro-economic factors and 
feedback from actual participants in the market also serve as important metrics 
that should be considered. I also look forward to the opportunity to obtain cost, 
benefit, and other information through public comments and other interactions 
with market participants and others. If confirmed, I will be eager to examine and 
consider all appropriate evidence that is relevant to a particular Commission 
action - including factors which are important considerations even though 
difficult to quantify. 


8) What steps will you take to ensure that settlements in enforcement actions 
are transparently documented, explained, and reviewed by courts or other public 
tribunals? 

a) When matters are settled out of court, will you commit to full and detailed 
public disclosure so that tbe American public can scrutinize for whether the 
settlement is appropriate and its terms meet the nature of the violation? 

Response 

I look forward to examining the kinds of settlements that the CFTC has entered 
into in its enforcement actions in the past. It is important to be transparent where 
doing so would have the effect of improving the awareness of the types of 
behavior that breach our laws and regulations. This is especially the case where 
such awareness serves as a deterrent against future breaches. 

9) What will you do to make sure that you hear all sides of a debate and get 
balanced advice and recommendations before making policies or rules? 

Response 

The rulemaking process under the Administrative Procedures Act is an effective 
way to hear different viewpoints in an open and transparent way. Therefore, I 
would be a strong adherent to the APA. If confirmed, I will look forward to 
taking meetings with stakeholders on all sides and to carefully weighing various 
points of view. 

10) Will you continue the current policies of requiring that all meetings and 
contacts by industry with the agency be promptly and fully disclosed? 

Response 

If confirmed, I look forward to learning the CFTC’s transparency policies and 
examining their use. I believe that transparency is an essential element of 
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governmental policymaking and I will be pleased to be supportive of disclosing 
relevant information in a meaningful and useful way. 
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Questions for the Record 
Senator Sherrod Brown 

Hearing Date: March 6, 2014, 10:00 AM - 12:00 PM 

United States Senate Committee on Agriculture, Nutrition and Forestry Hearing 
Commodity Futures and Trading Commission Nomination 


Ms. Sharon Y. Bowen, of New York, to be a Commissioner of the Commodity Futures 
Trading Commission 

1 . In your testimony you stated that London Metal Exchange (LME) aluminum warehouse 
activity is something [the CFTC] should definitely be looking at, particularly 
manipulation of the market. ’’ You further stated that “anytime you can control both the 
demand and supply of a commodity that... needs to be looked at because it could be a 
recipe for manipulation. ” 

a. If confirmed, would you encourage the CFTC to take further action to investigate 
the possibility of market manipulation by participants in the LME aluminum 
market? 

b. What would you propose the CFTC do to remedy the irregularities in the 
aluminum warehouse market? 

Response 

Regarding the LME, I have no specific information beyond what has been in the 
newspapers. Still, as I noted at the hearing, the allegations regarding the problems 
with the LME market concern me. It is my understanding that the LME has 
submitted an application to the CFTC to be a foreign board of trade. If confirmed, 

I look forward to learning more from staff about this and what the CFTC’s 
regulatory authorities are that might be relevant. I am committed to ensuring 
market integrity and using the enforcement authority of the CFTC to effectively 
police our markets to protect against fraud and manipulation in any of our markets 
by any market participant. 

2. There is a no-action letter between the CFTC and the LME allowing the LME to operate 
in the U.S. provided the LME ensures fairness to market participants. Specifically, the 
no-action letter states “members of the LME must promote high standards of fair dealing 
and integrity in trading.” It has been publically stated by CFTC officials that the CFTC 
can revoke and suspend any no-action letter that is issued. 

a. Do you view the current activities of the LME and U.S.-based LME aluminum 
warehouses as consistent or inconsistent with the existing no-action letter? 

b. If so, what options does the CFTC have to remedy this type of behavior to return 
the LME to a proper, free-market exchange of global aluminum price discovery? 

c. At what point would revoking the no-action letter be an appropriate remedy to the 
LME aluminum warehouse issue? 
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d. If you need more information to answer this question, what steps have you taken 
or do you need to take to get the information you need? 


If confirmed as Commissioner, the first step I would take would be to review all 
available information regarding the no-action letter you referenced. I would meet 
with the CFTC staff to understand what actions have been undertaken to date, 
review any CFTC rules, procedures and positions regarding no-action relief, receive 
feedback from end-users and other key stakeholders, and meet with you, your staff 
and the Committee to discuss these concerns. 

3. In 2006, the CFTC subpoenaed Platts, the leading provider of spot and contract prices in 
the global metals market, to investigate the accuracy of trade data submitted to Platts. 
McGraw-Hill, Platts’ s parent company, publicly acknowledged that “some energy 
companies and individual traders have repeatedly attempted to manipulate the price 
indexes produced by publishers such as Platts.” In 2002, during another CFTC 
investigation regarding energy prices, two power companies “disclosed that some of their 
traders provided inaccurate pricing information to Platts.” Such benchmarks by price 
reporting agencies based on producer announcements, negotiations, or gathering of 
market information have come under scrutiny. The first thing that comes to mind is 
LIBOR. 

a. If confirmed for this position, would you be committed to making the outcome of 
the CFTC’s investigation into the Platt’s pricing mechanism public? 

b. Do you believe such benchmarks are usual for the market to determine the price if 
commodities? 

If confirmed as Commissioner, I would meet with the CFTC staff to understand 
what steps have been taken with respect to the subpoena you mentioned. I would 
need to review any relevant market and other information that is being considered 
by the CFTC. I would confer with the CFTC Office of General Counsel to 
understand any rules, procedures and positions regarding public disclosure. 

4. From Long-Term Capital Management in 1998 to AIG Financial Products in 2008, we 
have seen that U.S. institutions and financial markets can feel the consequences of trades 
made overseas. That is why the Dodd-Frank Act gave the CFTC authority over cross- 
border transactions, and that is why the cross-border rules are so important. 

Understanding that the courts will weigh in on the cross-border rule, do you support the 
CFTC’s cross-border rules, and what will you do to keep them as strong as possible? 
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In directing the CFTC to establish a strong regulatory regime for the swaps 
markets, Congress recognized that excessive risk-taking contributed to the 
devastation that affected our economy in the wake of the flnancial crisis. These 
markets are global in nature, with risk easily crossing national boundaries. The 
CFTC’s mandate to ensure the integrity of our financial markets requires the 
coordination of both domestic and global efforts to ensure success. 

If confirmed, I will seek out the views of all stakeholders who are interested in and 
afl'ected by swaps market reform to discuss, among other things, market 
fragmentation and competitive disparities, while preserving the robust regulatory 
oversight that Congress required. I will review comments and engage with U.S.- 
based firms to gain the benefit of their practical experience in complying with 
domestic and global requirements. In addition, I will look forward to working 
cooperatively with G-20 counterparts to promote harmonization in advancing the 
international goal of achieving common sense oversight of the global derivatives 
market. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Amy Klobuchar 


1) The Dodd-Frank Act sets position limits or hard caps on a range of commodities, 
including energy products. Commercial hedges are based on an actual physical 
product, like corn or wheat and are exempt from these position limits. However, 
many common commercial practices used in agriculture are caught by these 
position limits. This provides the farmer with a set price and budget certainty. 
Should the list of allowed hedges include the types of transactions common in 
agriculture? Will you work with those who trade physical commodities to ensure 
that the exemptions to the position limit rule allow for the normal practices of these 
businesses? 

Response 

Position limits have played an integral role in the long-standing history of our commodity 
market to protect against excessive speculation and manipulation. I am aware of the 
proposals under consideration for setting different thresholds for different markets. At 
the same time we must recognize that our rules must be practical and not create undue 
burdens and costs that prohibit or impede normal business practices or that price 
important end-users from the important markets they serve. 

If confirmed, I look forward to looking into the issue you raise and will work with 
farmers, ranchers and end-users to address any concerns about impediments to the normal 
practices of these businesses. 


2) The commodities markets involve essentially two kinds of participants; commercial 
end users and financial institutions. The Dodd-Frank Act requires that both types 
of derivative trade participants to put up the cash for these derivatives or swap 
trades in a margin account The Dodd-Frank Act also provided an exemption from 
the margin requirement for some of types of the typical transactions used by 
commercial end users. However, commercial end users still may be required to 
have a margin account for many of the typical transactions used to conduct their 
business which can tie up their available cash. What factors would you take into 
account as the CFTC determines how the margin requirements would apply to 
commercial end users and financial institutions? Will you work with these 
commercial end users to ensure that these risk management tools remain affordable 
for these businesses? 
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Response 

If confirmed as a Commissioner of the CFTC, I will be committed to ensuring that 
Commission rules effectively fulfill the requirements of the law and do not impose undue 
and unnecessary burdens. While our markets must be transparent, fair, and free of fraud 
and manipulation, oversight should always be conducted with the fundamental hedging 
and price discovery purposes of the markets in mind. If my nomination is approved, my 
door will always be open to hear from end-users and I will seek their views in all areas 
where CFTC rules may impact their businesses. 


3) Speculative trading has played a role in the commodities markets, notahly the gas, 
oil and wheat markets in the past. However, end users who have a stake in the 
actual underlying commodity, such as wheat growers, may not ahle to conduct their 
business because of rules put in place to curb the abuses by speculators and 
financial institutions. What steps can the CFTC take to make sure that end users 
are able to conduct their business and that the market best reflect the forces of 
supply and demand while managing excessive speculation? 

Response 

It Is the role of the CFTC to ensure the integrity of our markets and protect against 
excessive speculation and manipulation. Futures contracts for agricultural commodities 
have been traded for many years and been regulated since the 1920s. I understand that 
position limits have been used as a tool for many years in those markets to prevent 
excessive speculation. The Commission has issued a proposed rule with regard to 
position limits. If confirmed as Commissioner, I will carefully review the comments 
submitted including those provided by end-users and take those comments into account 
before taking any final action with regard to the rulemaking. I look forward to working 
with these key stakeholders to address their concerns. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Donnelly 


1) When I met with each of you, I asked each of you for your thoughts about the 
commission’s budget and available resources. You all said you wanted to get into 
your positions and see the needs first hand. We also talked about the possibility of 
creating a self-funding mechanism for the commission that would provide you with 
sufficient resources without restricting access for market participants. Will each of 
you commit to getting back to this committee in the coming months with your 
thoughts and ideas for appropriately funding the commission? 

Response 

If confirmed, I would be more than pleased to share my ideas with the Committee 
regarding funding for the CFTC. 

2) When the CFTC established its definition of “swap dealer,” it created S25 million de 
minimis threshold for swaps involving special entities and a S3 billion level for 
swaps with all other entities. As a result of this lower threshold, publically-owned 
utilities, like the Indiana Municipal Power Agency, have fewer counterparties 
available to help them manage risk when compared to their investor-owned 
counterparts. As a result, their input prices are more likely fluctuate and ratepayers 
are more likely to see unanticipated swings in their bills. I’ve introduced legislation, 
cosponsored by many members of this committee, that would solve this problem, 
but I believe the CFTC can address this issue as well. Will you commit to work with 
stakeholders to see if you can find a solution to this issue? 

Response: 

I welcome the opportunity to address issues and concerns that have been raised regarding 
the effects of the swap dealer definition and de minimis threshold for swaps involving 
special entities. I am aware that municipalities are having difficulty in being able to 
hedge because they may have fewer counterparties leading to less competition and higher 
costs. Their ability to hedge needs to be preserved in a way that does not create undue 
burdens and higher costs. As a Commissioner, 1 would commit to work with 
stakeholders to try to find a solution to this issue. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Heitkamp 


1) The CFTC was created to regulate the futures markets for predominantly 
agricultural commodities. Over time, its authority has expanded as the types of 
commodities being traded has expanded. However, nothing has changed in that the 
core function of the CFTC is to provide oversight to the futures market for 
agricultural commodities. There is a long history of the CFTC having 
commissioners who understand and have a working knowledge of how agricultural 
markets operate. While the nominees being considered for the CFTC may all be 
well qualified, including yourself, I am concerned that none of you have a 
background that includes the agriculture industry. What are you going to do to 
ensure you understand how the agricultural futures market works? Will you bring 
in staff into your office that understands how farmers, grain handlers, and 
agribusiness use these markets? 

Response 

I understand the importance of the integrity of the markets to the agriculture industry. 
During my graduate business school and law school years at Northwestern University in 
Chicago, I was a summer intern of the Chieago Board of Trade. That experience 
introduced me to the long-standing and important role of the futures markets for the 
agriculture industry. To increase my understanding of how agricultural markets work, I 
plan to meet with the stakeholders from the agricultural industry as one of the first steps I 
will take should I be confirmed as Commissioner. My door will always be open to hear 
the concerns of any stakeholders and 1 will work with them to address any issues they 
face. 

In addition, I understand that the CFTC staff includes individuals who have worked with 
agribusiness and understand how these markets work. I plan to draw on their knowledge, 
as well. 


2) I would like to hear your thoughts on the recent rulemaking regarding residual 
interest. End-users and agricultural marketers in my state are concerned about the 
increased costs that come with this rule. Even the farmer customers, whom the 
CFTC is trying to protect with this rule, were opposed to it. The CFTC's residual 
interest rule seeks to enhance customer protection by requiring futures commission 
merchants ~ the firms that actually place orders to buy and sell futures on behalf of 
customers ~ to do their residual interest calculation earlier. The result is that these 
FCMs either would have to cover margin calls with their own money or they would 
be compelled to require that customers pre-margin their hedge accounts. The 
problem is that pre-margining increases customer costs and may drive some 
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hedgers - namely farmers — out of futures markets. In addition, pre-margining 
puts more customer money at risk if another MF Global insolvency occurs as a 
result of a breach of segregated accounts. 

Can you give me your thoughts on the proposed rule and the timeline for 
implementation and enforcement? 

If you are confirmed as a CFTC commissioner, are you willing to reevaluate the 
residual interest rulemaking, and sitting down with stakeholders to find a workable 
solution? 

Are there other approaches to increasing customer protections that you may 
consider that do not involve increasing costs for hedgers? 

Response 

It is my understanding that final rules are now in place regarding residual interest and that 
requirements are phased-in over five years. I understand there are concerns in the 
industry that the rules, as they are phased in, will impose costs on end-users and tie up 
working capital. 

The rule requires the CFTC to conduct a study in 30 months to review the practicality of 
moving the deadline for these requirements, the associated costs and benefits, and to 
determine whether any changes need to be made. If confirmed, 1 look forward to talking 
with stakeholders, staff, and my fellow Commissioners to better understand these issues 
and the choices that were made in the final rule. Additionally 1 would review the study 
and comments received and consider what additional changes or approaches might be 
appropriate. In these efforts, I would do all that 1 can to avoid imposing undue costs that 
could drive farmers and end-users out of the futures markets. 


3) You stated in the Senate Agriculture Committee hearing you are aware of the 
metals practices and said the CFTC should look at it. You also noted that having 
the same entity control both distribution and supply was a “recipe” for market 
manipulation and indicated the CFTC has sent letters to the LME asking them to 
preserve data should the agency decide to look into this further. With all of the key 
elements of the LME for aluminum and other base metals worldwide 
being controlled by a few flnancial institutions do you believe the London Metal 
Exchange is acting as a proper, free-market exchange of global aluminum price 
discovery and if not, why not? What do you believe the CFTC should do to address 
the issue? 


Response 
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Regarding the LME, I have no specific information beyond what has been in the 
newspapers. Still, as I noted at the hearing, the allegations regarding the problems with 
the LME market concern me. It is my understanding that the LME has submitted an 
application to the CFTC to be a foreign board of trade. If confirmed, I look forward to 
learning more from staff about this and what the CFTC’s regulatory authorities are that 
might be relevant. I am committed to ensuring market integrity and using the 
enforcement authority of the CFTC to effectively police our markets to protect against 
fraud and manipulation in any of our markets by any market participant. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Walsh 


1. There is growing evidence that excessive speculation on agricultural commodities 
has some influence on price volatility. While the futures market provides an import 
piece of a risk management plan for farmers, increased price volatility means 
uncertainty. On the other hand, many also believe that the market is largely self- 
correcting, and that participation in the futures markets provides more information 
to the supply and demand basics that, ultimately, contribute to a more stable 
market. Do you think there is excess speculation on any commodities? If the answer 
is yes, what steps if any do you believe the agency should take within its existing 
authority to curtail speculation? How should the concerns of commodity end-users 
be prioritized in this discussion? 

Response 

It is the role of the CFTC to ensure the integrity of our markets and protect against 
excessive speculation and manipulation. Futures contracts for agricultural commodities 
have been traded for many years and been regulated since the 1920s. The Commission 
pubiished a proposal rule regarding establishing speculative position limits last year for 
which the comment period recently closed. If confirmed, 1 look forward to reviewing the 
comments and working with stakeholders, staff, and my fellow Commissioners to finalize 
that rule. In doing that, making sure that these markets work for endusers utilizing them 
for price discovery and risk management would be a top priority. 


2. When you enter the CFTC you will be met with several proposed rules as well as 
final rules that have not yet been fully implemented. These rules will have an 
impact on Montana producers, either directly or indirectly. Considering that you 
do not have a strong background in agriculture, what outreach initiatives do you 
have in mind to ensure that the perspectives and priorities of America’s farmers 
and ranchers are heard throughout the process? 

Response 

I understand the importance of the integrity of the markets to the agriculture industry. 
During my graduate business school and law school years at Northwestern University in 
Chicago, I was a summer intern of the Chicago Board of Trade. That experience 
introduced me to the long-standing and important role of the futures markets for the 
agriculture industry. To increase my understanding of agricultural markets works, I plan 
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to meet with the stakeholders from the agricultural industry as one of the first steps I will 
take should I be confirmed as Commissioner. My door will always be open to hear the 
concerns of any stakeholders and 1 will work with them to address any issues they face. 

In addition, I will seek out with expertise in agribusiness the workings of the markets. I 
look forward to working with you and other members of the Committee to ensure that our 
policies are appropriate for the oversight of these essential markets. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Cochran 


Question 1 : An issue of particular concern to me involves the Stanford Ponzi scheme, in 
which 7,000 customers invested $7 billion - and many Mississippi families lost their entire 
life savings. Despite the fact that the Securities and Exchange Commission (SEC) 
concluded that victims of the alleged Ponzi scheme are entitled to receive Securities 
Investor Protection Corporation (SIPC) coverage for their losses, SIPC has declined to 
cover these losses. 

A. As Vice Chair of SIPC, were you directly involved in this decision? If so, please 
explain your involvement and whether you agree with the agency's decision to deny 
aid to the Stanford victims. 

Response 

In 2009, the Securities and Exchange Commission (SEC) asked the U.S. District Court 
for the Northern District of Texas Dallas Division to appoint a receiver to handle the 
liquidation of Stanford and the recovery of amounts owed to investors. A receiver was 
appointed by the court to do so. At that time, the SEC did not ask the Securities Investor 
Protection Corporation (SIPC) to initiate a liquidation proceeding. It is my understanding 
that both the SEC and SIPC determined that this matter did not fall under the mandate of 
Securities Investor Protection Act (SIPA) for a number of reasons. 

I was appointed Vice Chairman of the SIPC Board of Directors in February 2010, 
following the Senate’s confirmation of my nomination. In June 201 1, the SEC changed 
its position on Stanford and asked SIPC to initiate a liquidation proceeding. The SIPC 
Board retained independent counsel to advise it. On the advice of counsel, the Board 
determined that initiating a proceeding would fall outside of the scope of its mandate 
under SIPA. As a Board member and Vice Chairman of SIPC, 1 concurred with this 
unanimous decision. Our Chair stepped down from the Board after his term expired in 
December 2011, and I assumed his duties consistent with SIPC’s bylaws, and have 
continued to act in that capacity. 

In September 2011, the SEC sued SIPC in the U.S. District Court for the District of 
Columbia, to compel it to commence a liquidation proceeding. SIPC retained separate 
litigation counsel to advise and represent it in this litigation. The court concurred that a 
SIPA liquidation proceeding would not be authorized given the circumstances of the 
case. That decision is on appeal. 


B. Many members of Congress are concerned that SIPC has deliberately taken a 
narrow interpretation of the law to protect brokers. Please explain your 
understanding of the law, SIPC's actions regarding the Stanford Ponzi scheme case 
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and why SIPC determined that the Stanford victims should not receive 
compensation. 

Response 

When SIPC learned of the Stanford fraud in 2009 and the harm suffered by investors who 
purchased certificates of deposit from a Stanford bank based in Antigua and chartered 
under Antiguan law, it examined whether this type of loss would fall under its statutory 
mandate as defined in SIPA. SIPC’s mandate is to restore securities and cash up to a 
certain dollar limit ($500,000, including a cash limit of $250,000) in customer accounts 
held by a failed registered broker-dealer. 

The SIPC Board is sympathetic to the losses suffered by the Stanford victims. After a 
thorough analysis of the facts, the provisions of SIPA, and upon the advice of 
independent counsel it retained, the Board found no authority under the law for it to take 
action. 

The current Board received requests in December 2013 and January 2014 from a Senator 
to reconsider the Board’s earlier decision. In each instance the Board considered the 
Senator’s request and sought the advice of its counsel. In light of the ongoing litigation, 
the analysis and advice of counsel, and the absence of any new grounds warranting a 
reconsideration that would result in a diflferent conclusion from that of the SIPC Board’s 
initial determination, the Board reaffirmed its conclusion and noted that it was awaiting a 
decision on the SEC’s appeal of the District Court decision on the limits of the statute. 
This conclusion was not based on a narrow interpretation of the law to protect brokers. 
The Board takes seriously its mandate under SIPA and has a duty to adhere to this law. It 
has no authority to change the law or expand its scope. 


C. How has your experience with this matter shaped your abilities as a leader, and how 
will it translate to leadership at the CFTC? 

Response 

It has been a privilege for me to serve as Vice Chairman of the SIPC Board and to 
assume the duties of Acting Chair in January 2012. This experience has enhanced my 
abilities as a leader in many ways which 1 believe serve as a strong foundation for the 
leadership role I would undertake should I be confirmed as Commissioner of the CFTC. 

I have increased my expertise in the application of our bankruptcy laws in regard to 
customer accounts held by failed broker-dealers and futures commission merchants. 

Since the devastating impact of the 2008 financial crisis, SIPC has overseen some of the 
largest bankruptcies of financial institutions. These institutions operated throughout the 
world and hundreds of thousands of customer accounts were affected. Recovery of these 
funds outside of the United States brought some challenging and unique issues of first 
impression. These experiences highlighted the global nature of financial risk and the 
need to work with regulators outside of the United States in addressing it. 
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My experience also gave rhe the opportunity to work with Board members from the 
federal government, the securities industry, and the private sector. Although each 
brought their own perspective, we reached consensus on the important decisions SIPC 
faced. As Acting Chair, I also had the privilege of working with a dedicated and 
extremely capable staff whose workload these past few years has been increased 
significantly. Given the magnitude of the bankruptcies overseen by SIPC, our diligence 
in ensuring the adequacy of the SIPC fund was critically important. We also took steps 
to improve our operations and technological capabilities. 

In my leadership role at SIPC, improving investor education was a key priority. We held 
open hearings, produced webcasts and created a webpage dedicated to educating the 
public. We heard first-hand how the crisis and resulting bankruptcies affected ordinary 
investors personally, with many of them losing their life savings and retirement accounts. 
This humbling experience not only gave me the opportunity to see the faces and hear the 
voices of those who were harmed, it also highlighted the importance of being a leader 
who is directly in touch with those who are most affected. 

I also learned that much of the investing public is unaware of the limits of the SIPC 
program. I feel strongly that improving investor education is essential. The investing 
public must have the information they need to make sound and prudent investment 
decisions, whether those investments are in securities or in commodity futures. 


Question 1; The Commission historicaiiy has been charged with regulatory authority over 
the commodity futures markets, such as wheat, corn and cotton. As the agency’s oversight 
role has grown in recent years, groups representing agriculture commodity and producer 
interests have stressed the need for leaders of the CFTC to recognize and understand the 
importance of American agriculture and to willingly engage with representative groups as 
vital stakeholders in the marketplace. It is critical for leaders of the CFTC to recognize 
and understand the importance of American agriculture. If confirmed, how do you plan to 
engage with agricultural groups as well as with other end-users? 

Response 

I understand the importance of the integrity of the markets to the agriculture industry. 
During my graduate business school and law school years at Northwestern University in 
Chicago, I was a summer intern of the Chicago Board of Trade. That experience exposed 
me to the agriculture industry and the important role of the futures market for price 
discovery and risk-shifting. If confirmed, I will seek to meet frequently with 
stakeholders from the agricultural industry. My door will always be open to hear the 
concerns of any stakeholders and I will work with them to address any issues they face. 


Question 2: This Committee has received comment letters stating that implementation of 
the Dodd-Frank Act has led to confusion and unwarranted expense for market 
participants. Some commenters stressed that the CFTC has implemented rules in an 
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illogical and at times haphazard manner, leading to nnnecessary cost and confnsion for 
market participants. The Commission has developed a habit of waiting nntil the last 
minute to provide no-action or delayed compliance relief for market participants. How 
wonid yon address these concerns? 

Response 

It is important that we have rules that don’t add to confusion or that aren’t vague. 
Interpretive guidance and no-action relief are two important ways for the CFTC to 
communicate quickly and more specifically to address these types of concerns. So I 
would want to understand how these types of issues of delay have been addressed in the 
past, review whether any participant who is seeking no-action relief or guidance has been 
penalized or incurred unnecessary costs, and use this information as a basis upon which 
to work to improve our processes and response times in the future. 


Question 3; Do you think the CFTC should be required to fully assess and quantify the 
costs and benefits associated with the rules and orders it puts forward? 

Response 

I understand that the Commodity Exchange Act requires that the Commission consider 
costs and benefits when promulgating a rule or issuing an order. Beyond that, I would 
always appreciate the opportunity to consider whatever quantitative data is available - 
along with other factors - when a new rule or regulation is being contemplated. I believe 
an analysis of macro-economic factors and feedback from actual participants in the 
market also serve as important metrics that should be considered. I also look forward to 
the opportunity to obtain cost, benefit, and other information through public comments 
and other interactions with market participants and others. 

Question 4; We have heard from end-user stakeholders that they should not be subject to 
margin and capital requirements for their exempt swaps. 

A. Would you agree that margin and capital requirements should not to be imposed on 
end-users? 

B. Would you support a rule change to fix this problem yourself? 

Response to A. and B. 

I understand that the Dodd-Frank Act exempts from the clearing requirements swaps that 
are used for hedging by commercial end-users. 1 believe our rules should be practical and 
achieve their intended purpose. Whether it is protection of customer assets, adding 
transparency to the markets or using tools to address excessive speculation and 
manipulation, it is important that our rules should achieve these objectives without 
creating undue and unnecessary costs or burdens to end-users. 
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In addition, I understand that the Commission’s proposed rule on margin for uncleared 
swaps would exempt swaps that are used for hedging by end-users. If confirmed, I look 
forward to reviewing comments and weighing all of the relevant facts. 


Question 5: Public power companies provide vital services to urban and rural 
communities. 1 understand that utility companies (as well as other non-financial entities) 
are no longer willing to enter into energy swaps with government-owned utilities for fear of 
exceeding the “special entity de minimis” threshold and thereby having to register with the 
CFTC solely because of their dealings with government-owned utilities. This concern has 
been expressed by utilities in Mississippi and across the country. 

A. How can we address the concern that these government-owned utilities have 
expressed about having fewer counterparties to their risk mitigating transactions? 

B. Are you willing to work with fellow Commissioners and market participants to fix 
this issue? 

Response to A. and B. 

I welcome the opportunity to address issues and concerns that have been raised regarding 
the effects of the swap dealer definition and de minimis threshold for swaps involving 
special entities. I am aware that municipalities are having difficulty in being able to 
hedge because they may have fewer counterparties. Their ability to hedge and the special 
protections provided by Dodd-Frank need to be preserved in a way that does not create 
undue burdens and higher costs. As a Commissioner, 1 would commit to work with 
stakeholders to help find a solution to this issue. 


Question 6: At your confirmation hearing concerns were raised regarding CFTC Rule 1.35 
recordkeeping requirements. This rule has proven to be a burden for small and mid-sized 
market participants. Are you willing to work with these groups to craft regulatory relief 
that is clear and realistic for these market participants? 

Response 

I understand that the recordkeeping requirements of Rule 1.35(a) have ereated some 
eoncems for agricultural end-users, and that there have been requests for interpretive 
guidanee and rule relief in some instances. Some of these requests have been granted by 
the Commission, but may have not addressed all the eoncems of agricultural end-users. 

If confirmed, I would listen to the concerns of end-users and work with them to make 
sure that the rules are clear and realistic to them and that they don’t create unnecessary 
costs and burdens. 


Question 7: The agriculture community is concerned that proposals regarding increased 
residual interest requirements for futures commission merchants will dramatically raise 
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the costs of hedging and investing in the futures markets and could result in limited market 
access for agricultural hedgers and smaller speculative investors. 

A. Have any customers ever lost money because of the way margin deficiencies are 
handled under the current system? 

B. We understand that the CFTC is to undertake a study of this rule change but that 
irrespective of the outcome of the study the new rule will go into effect absent 
further rulemaking by the CFTC. Are you willing to take a data driven approach to 
this issue and change the rule if the study results favor a change? 

Response to A, and B. 

I am not aware of a particular instance where customer funds were lost in this way. it is 
my understanding that final rules are now in place regarding residual interest and that 
requirements are phased-in over five years. 1 understand there are concerns in the 
industry that the rules, as they are phased in, will impose costs on end-users and tie up 
working capital. 


The rule requires the CFTC to conduct a study in 30 months to review the practicality of 
moving the deadline for these requirements, the associated costs and benefits, and to 
determine whether any changes need to be made. If confirmed, I look forward to talking 
with stakeholders, staff, and my fellow Commissioners to better understand these issues 
and the choices that were made in the final rule. Additionally, I would review the study 
and comments received and consider what additional changes or approaches might be 
appropriate. In these efforts, 1 would do all that 1 can to avoid imposing undue costs that 
could drive farmers and end-users out of the futures markets. 


Question 8; Many market participants have significant reservations about the efficacy of 
position limits as set out in the current CFTC proposed rule. 

A. Do you agree that position limits should be imposed only after a finding of need 
and effectiveness on a contract-by-contract basis, using reliable, recent, and 
relevant market data? 

C. Would you agree that if the CFTC finds that it must set position limits, such limits 
should be based on quantitative findings, including the size and depth of markets? 

Response to A. and C. 

It is the role of the CFTC to ensure the integrity of our markets and protect against 
excessive speculation and manipulation. Futures contracts for agricultural commodities 
have been traded for many years and been regulated since the 1920s. I understand that 
position limits have been used as a tool for many years in those markets to prevent 
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excessive speculation. The Commission has issued a proposed rule with regard to 
position limits. If confirmed as Commissioner, I will carefully review the comments 
submitted including those provided by end-users, and take those comments into account 
before taking any final action with regard to the rulemaking. I look forward to working 
with these key stakeholders to address their concerns. 

Question 9: A properly functioning position limits regime is not only dependent on a clear 
understanding of deliverable supply for a particular commodity but also on a workable 
hedge exemption process. 

A. Will you ensure that the final position iimits rule provides end-users with the 
flexibility they have historically had under the CFTC’s approach to bona fide 
hedging? 

Response 

We must recognize that our rules must be practical and not create undue burdens and 
costs that prohibit or impede normal business practices or that price important end-users 
from the markets they serve. 

I look forward to looking into the issue you raise and will work with those who trade 
physical commodities to address any concerns about impediments to the normal practices 
of these businesses and bona fide hedging that has been a historical part of their markets. 

B. Since federal agencies, generally speaking, do not respond quickly to market 
innovation and changing practices, would you agree that the CFTC’s current 
proposal with respect to bona fide hedging should not limit end-users’ ability to 
properly and efficiently hedge risk by restricting the availability of the bona fide 
hedge exemptions from position limits to a limited set of enumerated transactions? 

C. Would you agree that the CFTC’s current bona fide hedge exemptions proposal, 
which limits exemptions to a very narrow list that does not include many current 
hedging best practices, is overly restrictive and incompatible with the realities of the 
market? 

D. Given the budgetary constraints and the stretched CFTC resources, would you 
agree that requiring end-users to get specific CFTC approval to hedge certain 
current or anticipated risks as a bona fide hedge before entering into a transaction 
will hinder their ability to operate their businesses effectively? 

Response 

I understand that the Commission has issued a proposed rule on position limits, including 
matters related to bona fide hedge exemptions from the limited. If I am confirmed, I look 
forward to reviewing the public comments that are submitted, as well as the views of the 
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Committee and members of Congress. 1 would carefully consider those comments and 
all relevant factors and evidence before taking final action. 


Question 10: Given that Congress carefully designated protections for end-users in the 
Dodd-Frank Act and considering that the CFTC has authority to grant exceptions, would 
you agree that the CFTC should take measures to ensure that only entities that meet a 
common sense definition of “financial entity” are regulated as such? 

Response 

1 am aware that Congress did provide for several exemptions from Dodd Frank for end 
users. To the extent rules appear to be overly-broad or are vague as to their applicability, 
if confirmed, I look forward to hearing from end-users and working with my fellow 
Commissioners to address concerns that end-users might have. 


Question 11; Since a change to the swap dealer de minimis level would significantly impact 
the market structure and potentially harm end-users by limiting the availability of 
counterparties, will you commit to engaging in a formal rulemaking before any change is 
made to the S8 billion swap dealer de minimis level? 

Response 

I look forward to examining all options to ensure that meaningful, effective and practical 
thresholds are in place when they are required. It is important to examine situations 
where rules don’t achieve their intended results or where they create undue burdens and 
costs. If confirmed, I look forward to reviewing the results of the swaps market staff 
study that will include data and information regarding the de minimis threshold. 

Question 12: As you may know, the CFTC has, in direct contradiction to Congressional 
intent, indicated that they wiii regulate certain physical contracts as swaps. The Senate 
Agriculture Committee has received comment letters from energy companies and other 
end-users about optious and forward contracts with embedded volumetric optionality that 
physically settle — they believe these contracts should be excluded from the definition of a 
swap on the basis that they do not pose systemic risk and haven’t traditionally been viewed 
as swaps. 

A. Are you aware that (1) the Commodity Exchange Act excludes from the definition of 
“swap” transactions that are “intended to be physically-settled” and (2) the CFTC has 
an interim-final rule on this issue outstanding, under which they have taken comment, 
but not responded to those comments? 

B. Given that exclusion from the definition, would you agree that options that result in 
the physical delivery of a commodity and forward contracts that contain some level of 
variability in how much of a physical product is ultimately delivered - but in ail cases 
do involve the actual sale and delivery of a nonfinancial commodity - fall outside of the 
definition of a “swap”? 
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Response 

It is my understanding that statute provides that options are swaps. Whether the 
optionality related to price setting or the delivery of the commodities, or whether the 
option can be separately and independently traded from the forward contract, are all 
factors that should be considered. It is my understanding that forwards with volumetric 
optionality allow one party to alter the amount of the commodity to be delivered if the 
option is exercised. A forward with volumetric optionality will qualify for the forward 
contract exclusion if it satisfies certain requirements. 1 look forward to reviewing 
comments relating to this issue and guidance as to whether a contract is predominantly a 
forward or an option. I welcome the opportunity to work with you, your staff and your 
constituents in addressing your concerns regarding the swap definition. 


C. Finally, will you ensure that the Commission considers the comments submitted to it 
regarding the interim final rule on this topic and that the Commission issues a final 
rule that addresses the concerns raised in those comments? 

Response 

If confirmed as a Commissioner, I will consider the comments regarding the interim and 
final rules on this topic and 1 look forward to working with the Committee and 
commercial end-users to address any concerns. 


Question 13; In comment letters submitted to this Committee we were informed of an 
unintended consequence of the CFTC's real-time reporting rule, in which legitimate end- 
users are experiencing difficulty in hedging their commercial risk with certain physical 
commodities. 

Under the real-time reporting rule, end-users have a longer time in which to report trades 
with other end-users. However, trades that involve a swap dealer or major swap 
participant must be reported in a much shorter time after execution. Because the rule 
requires trades between a non-dealer and a swap dealer be reported within the dealer’s 
time limit, swap dealers and major swap participants have limited time to lay off risk 
before the trade is made public. 

When a dealer has to report such trades to the market quickly and the dealer may not be 
able to lay off the risk of that trade in the prescribed time, especially in illiquid markets in 
far out months, the dealer is taking a risk and will charge the counterparty (here, the 
commercial end-user) for that increased risk if they are willing to execute the trade at all. 
This increased cost and possible inability to trade in illiquid markets will hurt commercial 
end-users. Will you agree to work with the Committee and with commercial end-users to 
address this issue in a way that helps commercial end-users, but still allows swaps data to 
be disclosed publicly? 

Response 
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I agree, if confirmed, to work with the Committee regarding this matter. I will also 
appreciate the opportunity to meet with end-users and will work to achieve an appropriate 
policy outcome. It is important that, in carrying out Congress mandates, the rules don’t 
unduly hinder the ability of commercial end-users to conduct their business. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Pat Roberts 


1) If confirmed as a commissioner of the Commodities Futures Trading Commission, 
what will he your immediate priorities for the commission? 

Response 

A key priority is to meet with stakeholders to receive their feedback and hear their 
concerns about how they have been affected by the CFTC rules. Another priority is to 
assess CFTC capabilities in the areas of effective market oversight, data collection and 
analysis, and strong enforcement policies, procedures and personnel. 

2) The CFTC traditionally has at least one Commissioner with experience and 
understanding of how end-users and agriculture uses the market. What will you do 
to increase your personal knowledge of agriculture and end-user’s issues? 

Response 

I understand the importance of the integrity of the markets to the agriculture industry. 
During my graduate business school and law school years at Northwestern University in 
Chicago, I was a summer intern of the Chicago Board of Trade. That experience 
introduced me to the long-standing and important role of the futures markets for the 
agriculture industry. If confirmed, I look forward to meeting with the stakeholders from 
the agricultural industry as one of the first steps I will take should I be confirmed as 
Commissioner. My door will always be open to hear the concerns of any stakeholders 
and I will work with them to address any issues they face. 

In addition, I understand that the CFTC staff includes individuals who have worked with 
agribusiness and understand how these markets work. I plan to draw on their knowledge, 
as well. 

3) Would you consider chairing the Commission’s Agriculture Advisory Committee? 

Response 

I understand that Dr. Randall Fortenberry currently chairs the Commission’s Agricultural 
Advisory Committee. If confirmed, I would be honored to be considered to sponsor the 
Committee if the Chairman and my fellow Commissioners agree. Whether or not I serve 
in that role, my door will always be open to meet with the key stakeholders in the 
agricultural industry. 


4) Ideally before implementing any new policy or regulation the Commission would 
follow the Administrative Procedure Act and propose a regulation, undergo a cost- 
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benefit analysis, take and listen to public comments, and then publish a final rule. 
Unfortunately, the CFTC has more frequently issued interim final rules and 
interpretative guidance. Furthermore, when issues with the regulations have been 
raised, instead of withdrawing or revising the regulation, temporary staff no action 
letters or exemptive relief has been issued. If confirmed, when problems arise with 
implementing regulations or policies, will you and your staff rely on no action letters 
and exemptive relief or will you work to fix the problematic regulations or policies? 

Response 

1 believe in following the Administrative Procedures Act (APA) requirements in the 
rulemaking process. The transparency of having an open dialogue and receiving 
comments and input from key stakeholders is important. The APA’s requirement of 
doing a cost and benefit analysis is also an important requirement before finalizing and 
implementing any rules. 

The APA also recognizes the importance of interpretive guidance and no-action relief as 
effective tools to clarify rules and offer guidance to participants for their compliance with 
the rules. Facts and circumstances should dictate when it is more appropriate to use one 
or the other. 

5) What importance would you put on a quantitative cost benefit analysis before a new 
rule or regulation would be issued, finalized, and enforced? 

Response 

1 understand that the Commodity Exchange Act requires that the Commission consider 
costs and benefits when promulgating a rule or issuing an order. Beyond that, I would 
always appreciate the opportunity to consider whatever quantitative data is available — 
along with other factors-when a new rule or regulation Is being contemplated. I believe 
an analysis of macro-economic factors and feedback from actual participants in the 
market also serve as important metrics that should be considered. I also look forward to 
the opportunity to obtain cost, benefit, and other information through public comments 
and interactions with market participants and others. 

6) According to industry feedback the CFTC’s proposal on residual risk has been 
described as “an industry killing rule” that “jeopardizes the entire existence of the 
model” and is “likely to raise the overall level of risk to all participants in the 
market.” 

In the same proposal, the CFTC would require “FCMs to be in compliance with margin 
deficiencies at all times.” However, option values and margins are currently not always 
available in real time. 

Will you work with me to fix the residual interest rule and margin requirements? Or do 
you see either as an issue? 

Response 
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It is my understanding that final rules are now in place regarding residual interest and that 
requirements are phased-in over five years. I understand there are concerns in the 
industry that the rules, as they are phased in, will impose costs on end-users and tie up 
working capital. 

The rule requires the CFTC to conduct a study in 30 months to review the practicality of 
moving the deadline for these requirements, the associated costs and benefits, and to 
determine whether any changes need to be made. If confirmed, I look forward to talking 
with stakeholders, staff, and my fellow Commissioners to better understand these issues 
and the choices that were made in the final rule. Additionally I would review the study 
and comments received and consider what additional changes or approaches might be 
appropriate. I would also be grateful for the benefit of your views on appropriate action. 
In these efforts, I would do all that I can to avoid imposing undue costs that could drive 
farmers and end-users out of the futures markets. 

7) Would the proposed changes on residual interest have been able to prevent either 
the failures of MF Global or Peregrine and would the regulations better protect 
against similar failures in the future? 

Response 

As I understand it, the residual interest provision was included as part of a rulemaking 
that made various changes in customer protection rules. While the provisions of that 
rulemaking may have been a response to those FCM failures, it is difficult to determine 
whether any combination of factors would have serve to prevent those failures. If 
confirmed, I can assure you that I will look with care on the impact of those rules and 
other measures to address the safety of customer funds. 

8) The swaps and futures markets are global and must comply with regulations set not 
just by the United States but also foreign regulators. Are you concerned that 
“regulatory arbitrage” could develop and that market participants may move their 
business out of the United States if our rules are not harmonized? 

Response 

I believe business is attracted to a transparent and fair market that is free from excessive 
speculation and manipulation. Participants also expect protection against the risk of 
misuse of their assets. The U.S. must continue to take the lead in ensuring the integrity of 
our global financial markets. Foreign and domestic regulators share this same goal. It is 
important that our rules not create market imbalances or opportunities for regulatory 
arbitrage. 

If confirmed, I intend to seek out the views of stakeholders who are interested in and 
affected by Commission requirements. I will review comments and engage with U.S.- 
based firms to gain the benefit of their practical experience. In addition, I will look 
forward to working cooperatively with G-20 counterparts to promote harmonization in 
advancing the international goal of achieving common sense oversight of the global 
derivatives market. 
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9) For the cross border application of derivatives regulations, do you believe that tbe 
CFTC should have used a formal rule making process, including a quantitative cost 
benefit analysis, instead of issuing the regulations through an “Interpretative 
Guidance and Policy Statement? “ 

Response 

As the question is currently a matter of litigation, I should refrain from comment. If 
confirmed, I would be a strong supporter of the rulemaking requirements under the 
Administrative Procedures Act. 1 also understand that interpretive guidance and no- 
action letters have been used over many years as a means to clarify rules. Each of these 
tools has its place and I will give due consideration to all factors relevant to the 
consideration of their appropriate use. 

10) After Dodd-Frank passed, I have heard complaints regarding the vagueness from 
the CFTC regarding definitions. For example, “technically what is a swap, who is a 
swap dealer, what is or is not a bona fide hedge?” How will you work to ensure that 
there is certainty among market participants regarding these changing definitions 
and classifications? 

Response 

Dodd-Frank gives the CFTC a hroad mandate to regulate the swaps markets. We need to 
make our rules as clear as possible and offer effective and timely guidance when there is 
confusion or questions about whether certain requirements of the rule apply to specific 
participants. I will work with the Commissioners and CFTC staff to bring consistency 
and clarity to the application and interpretation of CFTC rules. 

11) Any company that engages in swaps must register as a swap dealer if the notional 
amount of its swap activity exceeds an $8 billion “de minimis” threshold. That level 
is set to automatically go down to $3 billion after a phase in period. Do you believe 
that the de-minimus threshold for registering as a swap dealer should automatically 
decrease or would it be appropriate to re-evaluate tbe level in the future? 

Response 

Under the rule defining “swap dealers”, I understand the Commission is supposed to 
review the impact of the current definition, including determining whether to raise or 
lower the de minimis level for swap dealing. It is important to make sure that the 
definitions of “swap dealer” are sufficient to ensure that all types of swap dealers are 
appropriately regulated. I look forward to the results of that review and the public’s 
comment on it and to working with staff and my fellow Commissioners to consider the 
actions necessary to ensure that entities regularly dealing in swaps are appropriately 
regulated. 

12) What do you view as the biggest unmet budgetary need at the CFTC? 

Response 

If confirmed, 1 look forward to working with the CFTC staff and Commissioners to hear 
their views as to what they consider to be the biggest unmet budgetary needs at the 
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CFTC. At this point, I have not yet come to a conclusion on what I believe the greatest 
unmet needs are, but 1 would be happy to come back and let you know once I have. 

13) Do you believe that the Commission has sufficient data about the swaps market and 
a reliable economic analysis to finalize the proposal for position limits? 

Response 

I don’t have sufficient information at this stage to reach that conclusion. I look forward 
to assessing CFTC capabilities in this area and reviewing public comments that were 
submitted and carefully considering them. 
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Questions from the Record for Sharon Y. Bowen 
From Senator Saxby Chambliss 


1. For all nominees: 

Last summer then-Chairman Gensler testified in the Senate Banking Committee 
that the CFTC has clear authority to police the physical and derivative markets for 
aluminum. He also testified that the London Metals Exchange is operating as a 
Foreign Board of Trade (FBOT) under a no-action letter agreement with the CFTC. 
An FBOT must maintain the same quality of market expected by American 
consumers and is typically exhibited in domestic exchanges regulated by the CFTC 
such as the Chicago Mercantile Exchange and the International Commodities 
Exchange. Among the criteria an FBOT must maintain are fair and orderly 
markets and to prohibit fraud, abuse, and market manipulation. Unfortunately, 
wait times for aluminum can run from 400-600 days and the resultant market 
premium has been at record highs, due to warehouse owners charging rent on metal 
that has been paid for and earmarked for delivery. 

My first question is, would wait times of 400+ days to receive a commodity in the 
grain markets be an acceptable wait for consumers where these contracts are 
typically settled in about 3 days? Second, do each of you concur with the statements 
of Mr. Gensler that tbe CFTC has authority to regulate the LME as an FBOT in 
order to protect American metals end users and consumers? 


Response 

Regarding the LME, I have no specific information beyond what has been in the 
newspapers. Still, as I noted at the hearing, the allegations regarding the problems with 
the LME market concern me. It is my understanding that the LME has submitted an 
application to the CFTC to be a foreign board of trade. If confirmed, 1 look forward to 
learning more from staff about this and what the CFTC’s regulatory authorities are that 
might be relevant. I am committed to ensuring market integrity and using the 
enforcement authority of the CFTC to effectively police our markets to protect against 
fraud and manipulation in any of our markets by any market participant. 

2. For all nominees: 

The CFTC and FERC recently announced a data sharing MOU and the creation of 
a staff-level Interagency Surveillance and Data Analytics Working Group to 
coordinate information sharing between the agencies. Section 8 of the Commodity 
Exchange Act protects from public disclosure data and records in tbe possession of 
tbe Commission. This is an important protection for market participants world- 
wide that use our markets. Yet just last year an incident came to light whereby 
private academics were given access to this trading data apparently without any 
form of masking protection in place. I understand the CFTC's Inspector General is 
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looking into this matter to ascertain whether any violations of law were committed. 
What measures will you take to ensure that information sharing between the CFTC 
and FERC pursuant to this MOU will protect confidential and commercially- 
sensitive information from public disclosure as required by Section 8 of the CEA? 


Response 

I am not privy to the facts you state regarding the incident you mention or the CFTC’s 
Inspector General undertaking a review of this matter. The protection of confidential and 
commerciaily-sensitive information from public disclosure is paramount in ensuring the 
integrity of the market. I look forward to reviewing any information or reports relating to 
the incident you described. Understanding the nature of any possible breaches is 
important in determining how best to prevent such breaches occurring in the future. 
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Questions for the Record for Sharon Y. Bowen 
From Senator Grassley 

CFTC OIG transparency question for all nominees 

In February 2014, the CFTC Office of the Inspector General (OIG) sent the final copy of a 
report regarding the Office of Chief Economist to CFTC management. It is my 
understanding that the report addresses concerns about the use of trade data for economic 
research papers, and the Agency has chosen to redact parts of the report to protect against 
illegal public disclosures. I would like your assurance that the Agency will make this 
report available to public as soon as possible. I would also like your assurances that, if you 
are confirmed, you will work to ensure that all OIG reports are made available to the 
public as quickly as possible. 

Response 

If I am confirmed as a Commissioner, I will make it a priority to look at the issues you 
described regarding the report. I look forward to working with the IG and CFTC staff to 
understand what procedures are in place for the review and public dissemination of 
reports. I would examine whether there are areas of improvement that can be made in the 
process to make available appropriate public information of all types. 
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Questions for the Record for Sharon Y. Bowen 
From Senator John Thune 


1) As the CFTC has issued rulings they have often cast a far wider net than what 
would seem to he necessary to achieve the ends it is tasked with aeeomplishing. Far 
too often, this has significantly and adversely impacted the day-to-day operations of 
commercial end-users. As a commissioner, would you be committed to working 
with end-users to protect their ability to utilize derivatives markets without 
imposing undue and unnecessary regulatory burdens? 

RESPONSE: If confirmed as a Commissioner of the CFTC, I will be committed to 
ensuring that Commission rules effectively fulfill the requirements of the law and do not 
impose undue and unnecessary burdens. While our markets must be transparent, fair, and 
free of fraud and manipulation, oversight should always be conducted with the 
fundamental hedging and price discovery purposes of the markets in mind. If my 
nomination is approved, my door will always be open to hear from end-users and I will 
seek out their views in all areas where CFTC rules may impact their businesses. 


2) What will you do to ensure that U.S. based firms, especially their U.S. operations, 
are not competitively disadvantaged when transacting with foreign clients, as 
compared to foreign banks doing the same trades? 

RESPONSE: Foreign and domestic regulators share a common same goal in ensuring the 
integrity of our global markets. 

If confirmed, I intend to seek out the views of stakeholders who are interested in and 
affected by Commission requirements. I will review comments and engage with U.S.- 
based firms to gain the benefit of their practical experience. In addition, I will look 
forward to working cooperatively with G-20 counterparts to promote harmonization in 
advancing the international goal of achieving common sense oversight of the global 
derivatives market. 


3) Many agricultural end users have raised concerns regarding CFTC Rule 1.35 and 
recordkeeping requirements. They find the rule so broad and vague that they 
believe they must save every email or article that might “lead to the execution of a 
transaction.” As commissioner, how would you provide more practical guidance to 
end users with regard to this rule? 
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RESPONSE: I understand that the recordkeeping requirements of Rule 1.35(a) have 
created some concerns for agricultural end-users, and that there have been requests for 
interpretive guidance and rule relief in some instances. Some of these requests have been 
granted by the Commission, but may have not addressed all the concerns of agricultural 
end-users. If confirmed, I would listen to the concerns of end-users and their suggestions 
of ways in which the recordkeeping requirements can work better without creating 
unnecessary costs and burdens. 


MARGIN/CAPITAL - Chairman Gensler stated repeatedly in Congressional testimony 
that “proposed rules on margin requirements should focus only on transactions between 
financial entities rather than those transactions that involve non-financial end-users.” This 
was good news to commercial end-users. But given the burdens that the Dodd-Frank 
rulemakings have thus far imposed on end-users, there is still substantial concern that 
regulations could inadvertently impact commercial end-users if banks or even non- 
financial counterparties to these contracts are required to post margin or set aside 
regulatory capital for swaps with commercial end users. They may then charge a fee or 
increase prices for swaps with commercial end-user counterparties - or stop transacting 
with commercial end-users altogether. How would you address this concern? 

Response 

I understand that the Dodd-Frank Act exempts from the clearing requirements swaps that 
are used for hedging by commercial end-users. I believe our rules should be practical and 
achieve their intended purpose. Whether it is protection of customer assets, adding 
transparency to the markets or using tools to address excessive speculation and 
manipulation, it is important that our rules should achieve these objectives without 
creating undue and unnecessary costs or burdens to end-users. 

In addition, I understand that the Commission’s proposed rule on margin for uncleared 
swaps would exempt swaps that are used for hedging by end-users. If confirmed, I look 
forward to reviewing comments and weighing all of the relevant facts. 


Further, CFTC has issued a rule which recognizes that the unique member-owner 
structure of cooperatives merits effectively passing through the end-user exception 
available to a cooperative’s members to the cooperatives themselves by providing an 
exemption from the clearing requirements of the DFA for certain swap transactions 
entered into by qualifying cooperatives. That rule provided important relief from the costs 
of clearing requirements for cooperatives which act solely on behalf of their member 
owners who clearly qualify as end-users. It is very important that banking regulators 
follow CFTC’s lead in regard to margin requirements for such cooperative entities. What 
do you suggest that the CFTC do to ensure that actions by other federal regulators do not 
undermine policies set by the CFTC? 
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Response 

I look forward to meeting with the CFTC staff and reviewing comments from 
stakeholders regarding the exemption from the clearing requirements for the swap 
transactions by qualifying cooperatives. I also look forward to learning more about your 
concern that other regulators could undermine this policy. 


More generally, how do you believe the CFTC can best fulfill Congress’s intent to fully 
exempt commercial end-users from the costs and burdens of regulatory capital and 
margin? 

Response 

If confirmed as a Commissioner, I look forward to talking with stakeholders, CFTC staff 
and any fellow Commissioners and discussing any proposals that may be appropriate to 
ensure that commercial end-users aren’t exposed to undue burdens or costs. 
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Questions for the record to J. Christopher Giancario 
From Chairwoman Debbie Stabenow 


1. Cross-Border Coordination : Congress recognized the global nature of markets by 
including Section 722(d) in the Dodd-Frank Act. This provision granted 
extraterritorial authority to the CFTC. I believe in moving forward with strong 
financial regulatory reform, meeting G-20 commitments, and having the US lead on 
these matters, but there have been challenges, especially with cross-border 
coordination. This is one of the most important issues before the CFTC. Some have 
argued that the coordination between US and foreign regulators has been 
insufficient, has caused market fragmentation, and, in other ways, has put US 
companies at a disadvantage to their foreign counterparts. Others have argued that 
global regulatory oversight is essential given the global nature of these markets, that 
risk flows across borders even if regulations don’t, and that any delays in this 
oversight diminish the accountability and transparency so important to preventing 
another financial crisis. 

a. Do you agree with these assessments? How would you address or mitigate 
these concerns? 

b. How should the CFTC move forward with important regulatory oversight 
when the EU is taking a different regulatory approach on certain matters and 
is on a different implementation timeline? 

c. Where do you deviate, if at all, from the agency’s current approach to cross- 
border guidance? 

d. Should we treat branches, subsidiaries, or affiliates of Swap Dealers 
differently when it comes to their cross-border regulatory treatment? 

Giancario Response: 

Upon passage of the Wall Street Reform and Consumer Protection Act (Dodd-Frank) in 
July 20 1 0, 1 commended the work of the President and Congress to enhance the safety 
and soundness of the OTC derivatives markets. Since that time, 1 have been a consistent 
advocate for practical and effective implementation of the three pillars of Title VII of 
Dodd-Frank: enhanced swaps transparency, regulated swaps execution and central 
counterparty clearing. My support for these reforms is based not on academic theory or 
political ideology. It is based simply on practical experience. 

a. As an executive in an operator of swaps trading platforms worldwide, I well 

understand that OTC swaps markets are global in nature. As a supporter of the core 
reforms of Title VII of Dodd Frank, I believe these core reforms are the right reforms 
for global swaps markets. Moreover, these core reforms reflect a framework agreed 
by the group of G-20 countries at the Pittsburgh summit in September 2009. Partie.s to 
the G-20 accord, including the European Union, have committed to implementing 
laws and regulations based on the framework. Therefore, there should be no question 
that US and EU regulations must dovetail along with other major global markets in 
implementing the specified reforms that underlie Title VII of Dodd Frank. 
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The opportunity and, 1 believe, the mission for the CFTC is to lead the global effort in 
implementing the G-20 reforms in a comprehensive and consistent manner across world 
markets. In the case of swaps market reforms. Congress admirably led the world in 
passage of Title VII. The CFTC has also led in finalizing over 80% of its rulemaking 
requirements, a higher percentage than its peer financial service regulators here and 
abroad. The CFTC staff should be complimented for its extraordinary work in 
implementing so much of Congress’ mandate. Yet, global swaps market reform is not a 
race where winner takes all. It is rather more akin to rebuilding of a city after a 
destructive fire. Care needs to be taken to set intelligent building standards that others 
follow because they see that the new structures are more durable than the ones that were 
destroyed. 

There is both empirical and statistical evidence of a growing fragmentation of global 
swaps liquidity. Foreign banks and trading firms have announced that they will not trade 
with “US Persons”. Two-tiered trading markets are emerging globally. In one tier, U.S. 
traders can trade, and, in the other, U.S. traders are effectively prohibited from trading. 
This development may lead to less trading liquidity, more risk concentration, wider bid- 
offer spreads, more volatility and increased cost and risk for American growers and end- 
users. 

b. The CFTC needs to better coordinate with EU and other non-US regulatory counterparts 
to implement the G-20 reforms in a comprehensive and seamless fashion. The CFTC 
should implement rules that are sensible, transparent, sound and durable. The CFTC 
needs to explain its rules to foreign counterparts and encourage the adoption of similar 
rules abroad to foster harmonization. To succeed, the CFTC needs to demonstrate an 
astute understanding of global realities, including the different global structures of swaps 
and futures markets, the competing commercial interests, the different and overlapping 
regulatory regimes, and ever-present opportunity for regulatory arbitrage. With my 
commercial experience operating global swaps markets, 1 believe that, if confirmed, I can 
support the CFTC in fostering the construction of a global regulatory framework that is 
flexible enough for local conditions and yet unyielding when it comes to the core refonns 
agreed by the G-20 nations. It will not be easy, but with hard work, time and effort with 
foreign regulators, the CFTC can get this right. 

c. In July 2013, the CFTC adopted an “interpretive guidance” that set forth a definition for 
“U.S. person” and was designed to provide market participants with certainty as to how 
the CFTC’s rules apply in a cross-border context. The interpretive guidance, which was 
published under a lower administrative standard than a formal rulemaking, created 
unnecessary confusion that has required dozens of CFTC advisories, staff guidance and 
no-action letters to ameliorate. 

As a supporter of the Title VII reforms, I recognize that clear cross-border application 
of rules is complex, but critically important. For that reason, I believe that the 
CFTC’s cross-border provisions should not have been issued in the form of 
“interpretive guidance.” I believe more certainty could have been provided if they 
had been adopted through formal rulemaking pursuant to the Administrative 
Procedure Act - including notice, comment, and a full cost/benefit analysis. If 
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confirmed, I commit to carefully reviewing the cross-horder directives issued to date 
with the hope that the CFTC can formalize its positions in a proposed rule that would 
codify the appropriate extraterritorial application of U.S. rules. 

d. The “interpretative guidance” drew distinctions between guaranteed and non- 
guaranteed foreign-based subsidiaries and affiliates of US Persons for purposes of 
determining whether overseas activities are likely to have a direct and significant 
effect on the U.S. economy. As a supporter of the Title VII reforms, I recognize that 
clear cross-border delineations are critically important. If confirmed, I commit to 
carefully reviewing the cross-border directives issued to date. I will have an open 
mind on whether the right distinctions have been drawn between guaranteed and non- 
guaranteed foreign-based subsidiaries and affiliates of US Persons. It is my hope that 
the CFTC can formalize its extraterritorial rules through the APA-prescribed 
rulemaking process and as part of a comprehensive global framework. It is essential 
that the CFTC’s cross-border rules achieve an appropriate balance between promoting 
vibrant, open, and competitive markets and providing regulatory oversight to protect 
US swaps market participants and the larger financial system. 


1. CFTC Funding : The President’s budget included an important increase in funding 
for the Commodity Futures Trading Commission (CFTC). This funding increase is 
sorely needed. I believe that by not properly funding the CFTC, we are setting this 
agency, and our economy, up for failure. 

a. Could you support additional resources for the agency? 

b. Could you support alternative funding streams, such as a registration fee or 
some sort of user fee, to fund the agency? 


Giancarlo Response: 

a. As a supporter of reform, I recognize that Title VII enormously increased the 
CFTC’s mandate. Meanwhile, the agency’s resources have increased more 
incrementally. The CFTC needs to have the resources to do its job. As Commissioner 
Chilton has noted, an underfunded agency creates enormous internal pressure on agency 
personnel. The CFTC staff must have the ability to fulfill its responsibilities and have the 
training and resources to carry out the mission of the agency. 

At the same time, I am informed by my own experience in business during this time of 
slow US economic growth in which revenues are down and yet demands on human and 
other resources are greater than ever. American workers have had to do more with less in 
their businesses and in their household budgets. We live in a time where resources in the 
public sector need to be stretched because the American taxpayer is stretched. We have 
to be very careful that we spend taxpayer money wisely. 
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For these reasons, I want to consider a range of factors before making particular 
recommendations for additional resources for the CFTC. Among such factors are the 
efficiency of agency resource allocation and management, the use of technology to 
augment human capital (as is increasingly done in the private sector), the balancing of 
activities between the CFTC and self-regulatory organizations, such as the National 
Futures Association, the effectiveness of rule compliance processes, the coordination of 
enforcement actions with other regulators, including the Justice Department, the degree 
of cooperation with other US and non-US regulators and the thoughtful use of cost 
benefit analysis to enhance regulation effectiveness and avoid subsequent litigation. 

b. In considering any proposals for alternative funding streams, such as a registration 
or user fees, I would want to carefully consider the costs and benefits of particular 
approaches and their overall impacts on the markets and market participants, such as 
increases in trading costs or changes in, market risk concentration, bid-offer spreads 
and/or market volatility. 


2. CoNFLlCT.s OF INTEREST : At the agency, you would be tasked with regulating an 
industry you not only worked in, but represented before the Commission and 
Congress. 

a. While we discussed this privately, can you state for the public record how 
you would manage potential conflicts of interest, or even the appearance of 
conflicts of interest? 

I first took steps to avoid conflicts of interest almost a year ago. During my vetting by 
the White House, 1 resigned from the board and all executive roles with the Wholesale 
Markets Brokers Association, Americas (“WMBA”). I had served on the board since 
2010 and as rotating Chairman in a non-compensated capacity at the direction of my 
employer, GFI Group Inc. (“GFI”). I relinquished my board position on the WMBA to 
another GFI executive in April 2013 to avoid any appearance of conflict of interest. 

Following the White House’s announcement of my nomination in early August 2013, 1 
recused myself from all of GFI’s swap execution facility (“SEF”) planning, regulation 
and implementation working groups and committees. Since that time, 1 have had no 
involvement with GFFs SEF registration, implementation or compliance nor have 1 
represented GFI before the CFTC, Congress or in any other public or industry forum 
concerning regulatory matters of any nature. 

On August 12, 2013, 1 agreed in writing that: 

a. Upon confirmation, Twill resign from my position with GFI and, for a period of 
two years thereafter, not participate personally and substantially in any particular 
matter involving specific parties in which GFI or any of its wholly owned 
subsidiaries is a party or represents a party, without prior authorization; 

b. Within 90 days of appointment, I will divest all of my and my children’s GFI 
common stock, all stock options and all restricted stock units; and 
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c. While serving as a Commissioner of the CFTC, I will not participate personally 
and substantially in any particular matter that has a direct and predictable effect 
on my financial interests of those of any person whose interests are imputed to me 
without obtaining a written waiver. 

It is my intention to honor the foregoing agreements and recusals in both and letter and 
spirit of the law. 
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Questions for the Record for J. Christopher Giancarlo 
From Senator Tom Harkin 


1) During the implementation of the Dodd-Frank Act, the CFTC has coordinated closely 
with other financial regulators including the Treasury, the SEC, and foreign regulators. 
This is to be applauded. However, despite this close coordination, when these regulatory 
agencies have differed in their judgments, many have stated that the agencies should not 
move forward with rulemaking until and unless the agencies are about to harmonize their 
regulations. The CFTC has been particularly subject to these attacks. As the Chairman of 
the CFTC, you would be responsible for leading an independent regulatory agency. 

a) If confirmed, how would you approach situations in which you are pressured to 
act in a certain way by other financial regulatory agencies? 

b) Do you believe that the need to pursue regulatory harmonization should limit the 
ability of an independent agency to act on its own in order to best fulfill its mission? 


Giancarlo Response : I appreciate this concern, though 1 recognize any such pressure from other 
financial regulators to delay rulemaking will be more greatly focused on the Chairman of the 
CFTC. Nevertheless, 1 respect that any such pressure may also be brought to bear on a 
Commissioner. If confirmed, 1 recognize that maintaining the independence of the CFTC is 
essential in order for the Commission to fulfill the mission with which Congress charged it. 
While I would certainly seek out and listen to the viewpoints of fellow regulators, as a 
Commissioner, my decisions would always be made based on what 1 think the best course of 
action is for the CFTC and the markets it oversees. As 1 noted in my testimony, I am a consistent 
and vocal supporter of swaps market reform, including the core tenants of Title VII of Dodd 
Frank. Because I continue to believe they are the right reforms for US and global markets, 1 will 
work to support the Chairman in seeing that these reforms are implemented effectively and 
expeditiously. 


2) In section 722(d) of the Dodd Frank Act, Congress clearly stated that CFTC derivatives 
trading requirements may be applied to any swaps activities that “have a direct and 
significant connection with activities in, or effect on, commerce of the United States.” 
Despite this clear Congressional directive, there is still powerful resistance to the guidance 
issued by the CFTC on this subject. If confirmed, what will you do to ensure that Dodd- 
Frank derivatives guidance is property applied to the full range of swaps transactions that 
impact the U.S. economy and pose risks to the U.S. financial system? 

Giancarlo Response: As a supporter of the core reforms of Title Vll of Dodd Frank, I 
believe they are the right reforms for global swaps markets. Moreover, these reforms reflect 
a framew'ork agreed by the group of G-20 countries at the Pittsburgh summit in September 
2009. Parties to the G-20 accord, including the European Union, have committed to 
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implementing laws and regulations based on the framework. Therefore, there should be no 
question that US and EU regulations must dovetail along with other major global markets in 
implementing the specified refonris that underlie Title VII of Dodd Frank. 

As an executive in an operator of swaps trading platforms worldwide, I well understand that 
OTC swaps markets are global in nature. The opportunity and, 1 believe, the mission for the 
CFTC is to lead the global effort in implementing the G-20 reforms in a comprehensive and 
consistent manner across world markets. In die case of swaps market reforms. Congress 
admirably led the world in passage of Title Vll. The CFTC has also led in finalizing over 80% of 
its rulemaking requirements, a higher percentage than its peer financial service regulators here 
and abroad. The CFTC staff should be complimented for its extraordinary work in implementing 
so much of Congress’ mandate. Yet, global swaps market reform is not a race where winner 
takes all. It is rather more akin to rebuilding of a city after a destructive fire. Care needs to be 
taken to set intelligent building standards that others follow because they see that the new 
structures are more durable than the ones that were destroyed. 

3) At the 2009 Pittsburgh G-20 summit, the major G-20 countries committed to 
comprehensively regulate their derivatives markets by the close of 2012. Yet today in 2014, 
major jurisdictions such as the European Union still have years to go in fully implementing 
their rules. 

a) In order to prevent risks outside the United States from coming back upon our 
economy and citizens, do you believe the CFTC should apply and enforce its 
derivatives rules as to subsidiaries of U.S. banks in jurisdictions that have not yet 
completed their rules? 

Giancarlo Response : The CFTC’s July 2013 “interpretive guidance” sets forth a definition for 
“U.S. person” designed to provide market participants with certainty as to how the CFTC’s rules 
apply in a cross-border context. The “interpretative guidance” appropriately used as its guiding 
principle a determination of whether overseas swaps activities are likely to have a direct and 
significant effect on the U.S. economy. As a supporter of the Title VII reforms, 1 recognize that 
clear cross-border delineations are critically important. If confirmed, 1 commit to carefully 
review with an open mind the practical issues raised by the cross-border directives. It is essential 
that the CFTC’s cross-border rules achieve an appropriate balance between promoting vibrant, 
open, and competitive markets and providing regulatory oversight to protect US swaps market 
participants and the larger US economy. 

b) Or should the U.S. wait for the rest of the world to catch up with our progress? 

Giancarlo Response : I believe the US has and should continue to lead the world in swaps 
market reform efforts. 

c) How will you deal with foreign regulators to achieve regulatory regimes that will 
appropriately protect the people and economy of the United States? 

Giancarlo Response: The CFTC needs to coordinate effectively with EU and other non-US 
regulatory counteiparts to implement the G-20 refonns in a comprehensive and seamless fashion. 
The CFTC needs to explain the attributes of its rules and encourage the adoption of similar rules 
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abroad to foster harmonization. To succeed, the CFTC needs to demonstrate an astute 
understanding of global realities, including the different global structures of swaps and futures 
markets, the competing commercial interests, the different and overlapping regulatory regimes, 
and ever-present opportunity for regulatory arbitrage. With my commercial experience operating 
global swaps markets, I believe 1 can support the staff of the CFTC in fostering the construction 
of a global regulatory framework that is flexible enough for local conditions and yet unyielding 
when it comes to the core reforms agreed by the G-20 nations. It will not be easy, but w ith hard 
work, time and effort with foreign regulators, the CFTC can get this right. 

4) The collapse of Peregrine Financial in my state of Iowa caused significant hardship for 
many lowans. In the wake of this significant fraud, the CFTC and other futures regulatory 
bodies took steps to strengthen customer protections. 

a) Do you believe those steps were sufficient to fully protect customer funds? 

Giancarlo Response: As I said in my testimony, the collapse of Peregrine Financial was 
tremendously damaging to the people and businesses affected. The failure was the result of 
misappropriation of customer funds that clearly violated law and regulation. It also affected 
marketplace credibility, which is essential to America’s economic health. Since Peregrine’s 
failure, the CFTC has taken a number of steps to fortify its regulations to protect customer funds. 
Among these steps is a new regulatory framework to minimize the exposure of customer funds to 
systemic risk posed by poor credit and illiquidity. The CFTC also now makes FCMs use a more 
accurate technique for calculating the amount of customer funds that must be retained in secured 
accounts to satisfy customer obligations. Additionally, the CFTC now specifies training and 
review protocols for SRO inspectors and has created a new division dedicated to overseeing SRO 
reviews of FCMs. 1 believe these are good steps to decrease the chances that Peregrine’s 
malfeasance can happen again. If confirmed, I will look to see if there are additional steps that 
would further protect the public interest in this regard. 

b) Or, does more need to be done, and if so, what? 

Giancarlo Response : A number of additional reforms have been publicly proposed that are 
worthy of thoughtful consideration. While FDIC and SIPC offer extensive protection to 
customer funds entrusted to banks and broker dealers, respectively, in the event of bankruptcy, 
no such insurance program protects FCM customers from FCM failure. CFTC Commissioner 
Bart Chilton has proposed the creation of such a protection fund modeled on SIPC. The CME 
Group has taken the initiative to organize its own customer protection fund that provides some 
degree of reimbursement for end-user customers who utilize CME Group’s markets to hedge 
CME traded products. That fund did help mitigate damage to some victims of Peregrine’s 
bankruptcy. Additional reforms that merit consideration include authorizing the CFTC to appoint 
a bankruptcy trustee in a similar way to the SEC’s trustee appointment in MF Global. Another 
worthy proposal that I referenced in my testimony was made by Commissioner O’Malia that 
large financial institutions that have FCM subsidiaries bear a “super lien” at the parent company 
entity in favor of FCM customers in the event of FCM bankruptcy. If confirmed, I will work to 
more fully explore these proposals to determine whether they will help serve the public interest. 


5) Do you believe that automated and algorithmic trading strategies can present unique 
and substantial risks to markets? 
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a) What do you see as the Commission’s role in addressing these risks? 

b) How do you envision the Commission working with the Securities and Exchange 

Commission to provide effective oversight of this part of the markets? 

Giancarlo Response : 1 believe the CFTC has been appropriately proactive regarding automated 
and algorithmic trading. The CFTC’s Technology Advisory Committee (TAC) has worked for 
the last 18 months on defining “high frequency trading” and even established a Subcommittee 
tasked with this assignment. In September 2013, the CFTC published a “concept release” 
designed to “catalogu[e] existing industry practices, determining their efficacy and 
implementation to date, and evaluating the need for additional measures, if any.” The concept 
release sought feedback designed to help educate the CFTC in formulating a proposed 
regulation, if necessary. The TAC held a day-long public hearing on February 10, 2014 to hear 
from market operators and participants on a broad range of issues raised by the concept release. 

A number of scholarly papers were presented by recognized academics. The hearing was 
conducted before senior members of the CFTC staff and presided over by Commissioner 
O’Malia and Acting Chairman Wetjen. 

If confirmed, I look forward to discussing with the CFTC staff and my fellow Commissioners 
what has been learned from the “concept release” and special TAC subcommittee process about 
the role of automated and “high speed” trading in derivatives markets. 1 look forward to forming 
a well-considered view of what regulatory and other steps, if any, the CFTC should take and 
what support and cooperation should be undertaken with the SEC to address the issue of 
automated and high speed trading in US financial markets. 


6) How do you envision working with regulators at the Federal Energy Regulatory 
Commission (FERC) to ensure full and effective collection, sharing, and analysis of 
commodity market data? 

Giancarlo Response : I believe that one of the public policy lessons of both the 9/1 1 attacks and 
the financial crisis is that regulators need to better coordinate and share critical information to 
best protect the public. If confirmed, I will support the CFTC chairman in working with FERC 
to share commodity market data subject to any appropriate conditions and protocols for data 
confidentiality, handing and agency cooperation. 

7) The Dodd-Frank Act requires the CFTC to consider certain costs and benefits in its 
rulemaking process, but some have been pushing the CFTC to do what they call a full 
“cost-benefit analysis,” which tips the balance and overly weights cost to the industry, 
particularly since so many of the benefits of CFTC rules and actions (like protecting 
commodity producers and consumers, the markets and financial system, as well as our 
economy) are incalculable and unquantifiable. How will you ensure that the CFTC does 
not apply a one-sided economic or cost-benefit analysis that is stricter than required by law 
and thereby curtail appropriate and necessary rulemaking? 
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Giancarlo Response : Generally speaking, I believe that cost benefit analysis is good public 
policy. For decades ~ under both Democratic and Republican administrations - cost benefit 
analysis has been a fundamental tool of sound regulation. Among other benefits, cost benefit 
analysis promotes: better informed decision-making, less risk of unintended consequences, well- 
tailored and better understood regulations, transparency in rule making, regulator accountability, 
preservation of limited agency resources and reduced prospects of agency litigation. 

The Commodity Exchange Act requires the CFTC to consider “the costs and benefits of the 
action of the commission” and expressly articulates certain costs and benefits that must be 
considered including effects on “efficiency, competitiveness and financial integrity of future 
markets.” Such cost benefit analysis should be in accordance with this standard. If confirmed, I 
will be bound to take into account any such analysis of the costs and burdens in promulgating 
appropriate and necessary rules and regulations. 


8) What steps will you take to ensure that settlements in enforcement actions are 
transparently documented, explained, and reviewed by courts or other public tribunals? 

a) When matters are settled out of court, will you commit to full and detailed 
public disclosure so that the American public can scrutinize for whether the 
settlement is appropriate and its terms meet the nature of the violation? 

Giancarlo Response : If confirmed, 1 will encourage the CFTC chairman to provide appropriate 
public disclosure of enforcement actions settled out of court, subject to any appropriate 
conditions and protocols for confidentiality and enforcement effectiveness. 


9) What will you do to make sure that you hear all sides of a debate and get balanced 
advice and recommendations before making policies or rules? 

a) Will you continue the current policies of requiring that all meetings and contacts 
by industry with the agency be promptly and fully disclosed? 

Giancarlo Response: It is in my personal nature and professional practice to hear all sides of a 
debate and get balanced advice and recommendations before forming views on important 
matters. If confirmed, I will encourage the CFTC chairman to continue current policies of 
disclosure of meetings and contacts with industry and public interest organizations. 


10) Despite being given significant new requirements under the Dodd-Frank Act, the 
CFTC has received very little in additional funding to carry out its enlarged 
responsibilities. 

a) If confirmed, what would you do as a Commissioner to use these limited 
resources most effectively? 

b) What would you do to help the CFTC find additional resources? 
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Giancarlo Response : As a supporter of reform, I recognize that Title VII enormously increased 
the CFTC’s mandate. Meanwhile, the agency’s resources have increased more incrementally. 
The CFTC needs to have the resources to do its job. As Commissioner Chilton has noted, an 
underfunded agency creates enormous internal pressure on agency personnel. We need to make 
sure that the CFTC staff is the right size for its responsibilities and has the training and resources 
to carry out the mission of the agency. 

At the same time, I am informed by my own experience in business during this time of slow US 
economic growth in which revenues are down and yet demands on human and other resources 
are greater than ever. American workers have had to do more with less in their businesses and in 
their household budgets. We live in a time where resources in the public sector need to be 
stretched because the American taxpayer is stretched. 

For these reasons, I want to consider a range of factors before making particular 
recommendations for additional resources for the CFTC. Among such factors are the efficiency 
of agency resource allocation and management, the use of technology to augment human capital 
(as is increasingly done in the private sector), the balancing of activities between the CFTC and 
self-regulatory organizations, such as the National Futures Association, effectiveness of rule 
compliance processes, the coordination of enforcement actions with other regulators, including 
the Justice Department, the degree of cooperation with other US and non-US regulators and the 
proper use of cost benefit analysis to enhance regulation effectiveness and avoid subsequent 
agency litigation. 

In considering any proposals for alternative funding streams, such as a registration or user fees, I 
would want to carefully consider the costs and benefits of particular approaches and their overall 
impacts on the markets and market participants, such as increases in trading costs or changes in, 
market risk concentration, bid-offer spreads and/or market volatility. 


11) You worked for a derivatives brokerage company in New York for many years and 
were chairman of the Wholesale Markets Brokers’ Association, Americas ~ an association 
that advocates on behalf of voice brokers. I am informed that large swap dealers make 
demands upon voice brokers in the United States that they circulate their best swap prices 
only to other swap dealers, and withhold those best prices from the customers, that is, the 
“end users” of swaps. 

a) Based on your extensive personal experience in and knowledge of the practices of 
large swap dealers and voice brokers, please provide a yes or no answer whether the 
statement in the preceding sentence is true. 

Giancarlo response: No. 

b) When did you first become aware of these restrictive demands by large swap 
dealers upon voice brokers? 

Giancarlo response: At no time. 
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12) Did any bank or investment bank employee, or anyone with a material interest in the 
matter, ever approach you or others at your company and ask you or your colleagues 
directly or indirectly to pledge not to transmit the bank or investment bank’s swap prices 
outside a certain set of swap counterparties? 

Giancarlo response : To my knowledge, no. 


13) Did you ever hear any report that any bank or investment bank employee, or anyone 
with a material interest in the matter, had approached any other voice broker asking for a 
pledge not to transmit the bank or investment bank’s swap prices outside a certain set of 
swap counterparties? 

Giancarlo response: To my knowledge, no. 


14) As a lawyer, you know that if large banks were to work in concert to withhold their 
best swap prices and lean on voice brokers to join that combination in restraint of trade, 
such action would appear to violate our antitrust laws. 

a) Did you or would you ever consider using your position of leadership and 
responsibility in the interdealer brokerage industry to end such restraints of trade? 

Giancarlo response : As Chairman of the Wholesale Markets Brokers Association Americas 
during the drafting of the Wall Street Reform and Consumer Protection Act (Dodd-Frank), I 
publicly called for increased central counterparty clearing, regulation of trading platforms and 
increased regulatory and marketplace transparency. Upon passage of Dodd-Frank in July 2010, 1 
commended the work of the President and Congress to enhance the safety and soundness of the 
OTC derivatives markets. Since that time, I have been a consistent advocate for practical and 
effective implementation of the three pillars of Title VII of Dodd-Frank: enhanced swaps 
transparency, regulated swaps execution and central counterparty clearing. My support for these 
reforms is based on my practical business experience. 

b) Did you or would you consider reporting what you knew to the Department of 
Justice? 

Giancarlo response : No. 


15) Provisions of the Dodd-Frank Act were written specifically to break these kinds of 
swap dealer cartels by requiring pre-trade transparency and thereby pulling the swaps 
business out into the sunlight. The most and perhaps only effective way to achieve this 
critical transparency is through requiring swap dealers to put their prices, including their 
best prices, on electronic platforms for all swap customers to see and bid upon. The trade 
association you chaired fought against this pre-trade transparency in Congress, and since 
the law was passed the trade association has gone to the CFTC and urged a 
misinterpretation of the law and asked the agency to weaken substantially the requirement 
for pre-trade price transparency. 
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a) Were you ever asked by a member or members of your trade association to work 
to block, delay, or lessen pre-trade transparency requirements, including for 
electronic platforms, in the regulations issued to carry out the Dodd-Frank Act? 

Giancarlo response: No. 


b) Did you in fact work to block, delay, or lessen pre-trade transparency 
requirements, including for electronic platforms, in regulations issued to carry out 
the Dodd-Frank Act? 

Giancarlo response: No. 


c) Why should we believe that you would, if confirmed as a CFTC commissioner, 
interpret and enforce the law properly, that is, to create pre-trade transparency by 
requiring all swap prices, including the best prices, to be disseminated and offered 
simultaneously to all market participants? 


Giancarlo response : As I noted in my testimony, I am a consistent and vocal supporter of 
swaps market reform, including the core tenants of Title Vll of Dodd Frank: increased central 
counterparty clearing, regulation of trading platforms and increased regulatory and marketplace 
transparency, including pre and post trade price transparency. As a Republican, I have withstood 
some pressure from a few members of my party for supporting these legislative mandates. Yet, 
because I believe they are the right reforms for US and global markets, I have continued to 
encourage their effective and expeditious implementation. 

More specifically, 1 was and I remain a supporter of Title Vll’s SEF rule of construction (CEA 
§5h(e)) that provides, “The goal of this section is to promote the trading of swaps on swap 
execution facilities and to promote pre-trade price transparency in the swaps market.” A review 
of my written record confirms that I have never wavered from this position. 

Additionally, during the drafting of Title Vll, I was and remain a proponent of a two critical 
provisions in Title VII: “non-discriminatory access” to swaps clearing (CEA §2(h)(12)(B)(ii)) 
and “impartial access” by market participants (CEA §5h (f)(2)) to swap execution facilities 
(“SEFs”). I believe these provisions provide the CFTC with important tools to encourage 
broader participation in swaps markets and guard against market concentrations by particular 
participants. If confirmed, I will encourage the staff of the Commission to make more effective 
use of these tools in their rule writing, surveillance and, as appropriate, enforcement actions. 

If confirmed, I will continue to be a vocal champion of swaps market reform. I believe that, 
because of my prominent career in the swaps industry, my support for swaps reform will lend 
credibility to the CFTC’s important work. If confirmed, I will use all my efforts to see that the 
CFTC’s crucial work succeeds. 

I will make myself available at any time and welcome the opportunity to meet with you and/or 
your staff to discuss my background, professional experience, policy positions or any other issue 
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that may be of interest or concern. I hope you will not hesitate at any time to make me aware of 
important issues affecting these markets and the broader public interest. 
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Questions for the record to J. Christopher Giancarlo 
From Senator Sherrod Brown 

J. Christopher Giancarlo, of New Jersey, to be a Commissioner of the Commodity Futures 
Trading Commission 

/. You stated in your testimony that any markets that are overseen by this agency, 
should I be confirmed, I would be supportive of aggressive action against market 
manipulation, and using all the other tools, including the other tools you mentioned 
which is the oversight of foreign boards of trade like the London Metals Exchange. ” 
You further stated that “it's been my experience that whenever any parties in the 
market gain a dominant position, dominance can lead to abuses. And absolute 
dominance can lead to absolute abuses, as the saying about power goes... L think we 
need to be on the lookout for dominant positions in any markets, whether they be 
operated by Wall Street banks or whether they be operated by non-banking institutions 
or any others that were able to gain a dominant position in a marketplace. ” 

a. If confirmed, how would you take action to investigate the possibility of 
market manipulation by participants in the LME aluminum market? 

b. What would you propose the CFTC do to remedy the irregularities in the 
aluminum warehouse market? 

Giancarlo Response: If confirmed, I will endeavor to obtain a full briefing from CFTC 
staff with regard to matters related to trading and delivery of aluminum. I will not 
hesitate to encourage the CFTC to use appropriate tools to remedy any violations of the 
laws and regulations under the agency’s enforcement jurisdiction, including enforcement 
of prohibitions of market manipulation. 

2. There is a no-action letter between the CFTC and the LME allowing the LME to 
operate in the U.S. provided the LME ensures fairness to market participants. 
Specifically, the no-action letter states “members of the LME must promote high 
standards of fair dealing and integrity in trading.” It has been publically stated by 
CFTC officials that the CFTC can revoke and suspend any no-action letter that is 
issued. 

a. Do you view the current activities of the LME and U.S.-based LME 
aluminum warehouses as consistent or inconsistent with the existing no- 
action letter? 

Giancarlo response: I am not sufficiently familiar with the provisions of the referenced 
no-action letter and do not yet know the factual conclusions of the CFTC’s investigation 
to state an opinion of whether the terms of the no action letter have been violated. I am 
aware that the LME has applied to the CFTC for registration as a foreign board of trade. 

If confirmed, I will look carefully into these matters and give appropriate consideration to 
the issues involved. 

b. If so, what options does the CFTC have to remedy this type of behavior to 
return the LME to a proper, free-market exchange of global aluminum price 
discovery? 
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e. At what point would revoking the no-action letter be an appropriate remedy 
to the LME aluminum warehouse issue? 


Giancarlo response to h. and c.: If confirmed, I will not hesitate to encourage the 
CFTC to use all available options, including revocation or suspension of the no action 
letter, to remedy any improprieties that may be uncovered by the investigation. 


3. If you need more information to answer this question, what steps have you taken or 
do you need to take to get the information you need? In 2006, the CFTC subpoenaed 
Platts, the leading provider of spot and contract prices in the global metals market, 
to investigate the accuracy of trade data submitted to Platts. McGraw-Hill, Platts’s 
parent company, publicly acknowledged that “some energy companies and 
individual traders have repeatedly attempted to manipulate the price indexes 
produced by publishers such as Platts.” In 2002, during another CFTC investigation 
regarding energy prices, two power companies “disclosed that some of their traders 
provided inaccurate pricing information to Platts.” Such benchmarks by price 
reporting agencies based on producer announcements, negotiations, or gathering of 
market information have come under scrutiny. The first thing that comes to mind is 
LIBOR. 

a. If confirmed for this position, would you be committed to making the 
outcome of the CFTC’s investigation into the Platt’s pricing mechanism 
public? 


Giancarlo response: 1 cannot comment constructively at this time. If confirmed, I will 
undertake to look carefully into the matter and speak to appropriate members of the 
Commission staff. Thereafter, I will be pleased to meet with you and your staff to better 
understand your concerns. 


b. Do you believe such benchmarks are usual for the market to determine the 
price if commodities? 


Giancarlo response: As a general principle, benchmarks are widely used in setting 
prices of commodities and various financial instruments. They have come under wide 
and deserved scrutiny in recent years. Various regulatory and legislative bodies, 
including the European Commission have put forth proposals for the enhanced regulation 
of pricing benchmarks. 1 commend the CFTC for its aggressive enforcement action 
against several market participants for manipulation of the LIBOR rate. As a general 
matter, I believe that benchmarks must be transparent, competitive and, most importantly, 
reliable. If confirmed, I will work to see that manipulation in the setting of benchmarks is 
not tolerated. 
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4. From Long-Term Capital Management in 1998 to AIG Financial Products in 2008, 
we have seen that U.S. institutions and financial markets can feel the consequences 
of trades made overseas. That is why the Dodd-Frank Act gave the CFTC authority 
over cross-border transactions, and that is why the cross-border rules are so 
important. 

Understanding that the courts will weigh in on the cross-border rule, do you 
support the CFTC’s cross-border rules, and what will you do to keep them as strong 
as possible? 

Giancarlo Response: As an executive with a company that operates swaps trading 
platforms worldwide, I well understand that OTC swaps markets are global in nature. 

As a supporter of the core reforms of Title VII of Dodd Frank, I believe they are the 
right reforms for global swaps markets. Moreover, these reforms reflect a framework 
agreed by the group of G-20 countries at the Pittsburgh summit in September 2009. 
Parties to the G-20 accord, including the European Union, have committed to 
implementing laws and regulations based on the framework. Therefore, there should 
be no question that US and EU regulations must dovetail along with other major 
global markets in implementing the specified reforms that underlie Title VII of Dodd 
Frank. 

The opportunity and, I believe, the mission for the CFTC is to lead the global effort in 
implementing the G-20 reforms in a comprehensive and consistent manner across world 
markets. In the case of swaps market reforms. Congress admirably led the world in 
passage of Title VII. The CFTC has also led in finalizing over 80% of its rulemaking 
requirements, a higher percentage than its peer financial service regulators here and 
abroad. The CFTC staff should be complimented for its extraordinary work in 
implementing so much of Congress’ mandate. Yet, global swaps market reform is not a 
race where winner takes all. It is rather more akin to rebuilding of a city after a 
destructive fire. Care needs to be taken to set intelligent building standards that others 
follow because they see that the new structures are more durable than the ones that were 
destroyed. 

In July 2013, the CFTC adopted an “interpretive guidance” that set forth a definition for 
“U.S. person” and was designed to provide market participants with certainty as to how 
the CFTC’s rules apply in a cross-border context. The “interpretative guidance” 
appropriately used as its guiding principle a determination of whether overseas swaps 
activities are likely to have a direct and significant effect on the U.S. economy. As a 
supporter of the Title VII reforms, I recognize that clear cross-border delineations are 
critically important. If confirmed, 1 commit to carefully review with an open mind the 
practical issues raised by the cross-border directives. It is essential that the CFTC’s 
cross-border rules achieve an appropriate balance between promoting vibrant, open, and 
competitive markets and providing regulatory oversight to protect US swaps market 
participants and the larger US economy. 
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Questions for the record to J. Christopher Giancarlo 
From Senator Amy Klobuchar 


1) The Dodd-Frank Act sets position limits or hard caps on a range of commodities, 
including energy products. Commercial hedges are based on an actual physical 
product, like corn or wheat and are exempt from these position limits. However, 
many common commercial practices used in agriculture are caught by these 
position limits. This provides the farmer with a set price and budget certainty. 
Should the list of allowed hedges include the types of transactions common in 
agriculture? Will you work with those who trade physical commodities to ensure 
that the exemptions to the position limit rule allow for the normal practices of these 
businesses? 


Giancarlo Response : In Title VII, Congress authorized the CFTC to utilize position 
limits on both physical and cash-settled derivatives to curb excessive speculation. I 
recognize the implications of the exercise of that authority on market participants and the 
need to use care and precision in setting appropriate limits and exemptions, especially for 
commercial hedgers. The CFTC has put forward a comprehensive rule proposal on 
position limits that has received thousands of pages of public comments. 

I am concerned that some end-users believe that the proposed position limits rule does 
not provide them with sufficient flexibility to engage in common agricultural hedging 
practices. If confirmed, I will work to understand the implications of the proposed rule 
on those who trade physical commodities. 1 believe it is critical that we achieve the right 
outcome for agricultural and commercial end-users so that they can hedge real risk 
whether in physically settled or cash-settled instruments. 


If confirmed, I look forward to carefully reviewing those comments and all underlying 
market data. From that I would seek to understand the impact of the rule proposal on 
market participants, particularly agricultural commodity end-users. 


2) The commodities markets involve essentially two kinds of participants; commercial 
end users and financial institutions. The Dodd-Frank Act requires that both types 
of derivative trade participants to put up the cash for these derivatives or swap 
trades in a margin account. The Dodd-Frank Act also provided an exemption from 
the margin requirement for some of types of the typical transactions used by 
commercial end users. However, commercial end users still may be required to 
have a margin account for many of the typical transactions used to conduct their 
business which can tie up their available cash. What factors would you take into 
account as the CFTC determines how the margin requirements would apply to 
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commercial end users and financial institutions? Will you work with these 
commercial end users to ensure that these risk management tools remain affordable 
for these businesses? 

Giancarlo Response : I look forward to better understanding concerns that specific 
exemptions may be inadequate to exempt commercial end users from posting margin, 
tying up cash in hedging transactions that are customary in their ordinary business 
activities. I would seek to consider a number of factors, including the range of 
transactions that are typical for commercial hedgers impacted by the rules. If confirmed, 1 
will work with the Commission staff and commercial end users to see how we can better 
ensure that these risk management tools remain affordable for American agriculture and 
small business. 


3) Speculative trading has played a role in the commodities markets, notably the gas, 
oil and wheat markets in the past. However, end users who have a stake in the 
actual underlying commodity, such as wheat growers, may not able to conduct their 
business because of rules put in place to curb the abuses by speculators and 
financial institutions. What steps can the CFTC take to make sure that end users 
are able to conduct their business and that the market best reflect the forces of 
supply and demand while managing excessive speculation? 


Giancarlo Response : As I said in my testimony, one of the accomplishments of Title 
VII of Dodd Frank was to create a whole regime for the collection of market data in the 
swaps market. The CFTC has gone far into beginning the process of collecting that data. 
Yet to be done, however, is the task of deeply mining and interpreting that data so that we 
can determine what is the effect of speculation in markets. If confirmed, 1 look forward 
to working with the Commission staff to delve deeply into these new data sets to better 
understand the role of speculators in agricultural commodity markets. Thereafter, I will 
be pleased to discuss any findings and conclusions with you and your staff. 

In Title VIl, Congress authorized the CFTC to utilize position limits on both physical and 
cash-settled derivatives to curb excessive speculation. I recognize the implications of the 
exercise of that authority on market participants and the need to use care and precision in 
setting realistic limits and appropriate exemptions for end users. The CFTC has put 
forward a comprehensive rule proposal on position limits that has received thousands of 
pages of public comments. If confirmed, I look forward to carefully reviewing those 
comments and understanding the impact of the mle proposal on market participants, 
especially agricultural and commodity end-users. I believe it is critical that we achieve 
the right outcome for end-users so that they ean hedge real risk whether in physically 
settled or cash-settled instruments. 
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Questions for the reeord to J. Christopher Gianearlo 
From Senator Donnelly 


CFTC FllNniNf; : When I met with eaeh of you, I asked eaeh of you for your thoughts about 
the eommission’s budget and available resources. You all said you wanted to get into your 
positions and see the needs first hand. We also talked about the possibility of creating a 
self-funding mechanism for the commission that would provide you with sufficient 
resources without restricting access for market participants. Will each of you commit to 
getting back to this committee in the coming months with your thoughts and ideas for 
appropriately funding the commission? 


Giancarlo Resnnnse: As a supporter of reform, I recognize that Title VII enormously increased 
the CFTC’s mandate. Meanwhile, the agency’s resources have increased more incrementally. 
The CFTC needs to have the resources to do its job. As Commissioner Chilton has noted, an 
underfunded agency creates enormous internal pressure on agency personnel. The CFTC staff 
must have the capabilities to meet its responsibilities and have the training and resources to carry 
out the mission of the agency. 

At the same time, I am informed by my own experience in business during this time of slow US 
economic growth in which revenues are down and yet demands on human and other resources 
are greater than ever. American workers have had to do more with less In their businesses and in 
their household budgets. We live in a time where resources in the public sector need to be 
stretched because the American taxpayer is stretched. We have to be very careful that we are 
spending taxpayer money wisely. 

For these reasons, I want to consider a range of factors before considering a call for additional 
resources for the CFTC. Among such factors are the efficiency of agency resource allocation 
and management, the use of technology to augment human capital (as is increasingly done in the 
private sector), the balancing of activities between the CFTC and self-regulatory organizations, 
such as the National Futures Association, the effectiveness of rule compliance processes, the 
coordination of enforcement actions with other regulators, including the Justice Department, the 
degree of cooperation with other US and non-US regulators and the careful use of cost benefit 
analysis to enhance regulation effectiveness and avoid subsequent litigation. 

If confirmed, I would be pleased to meet with you again in a few months with my more well 
considered views and ideas for appropriately funding the Commission. 


Swap deafer de minimis : When the CFTC established its definition of “swap dealer,” it 
created $25 million de minimis threshold for swaps involving special entities and a S3 
billion level for swaps with all other entities. As a result of this lower threshold, publically- 
owned utilities, like the Indiana Municipal Power Agency, have fewer counterparties 
available to help them manage risk when compared to their investor-owned counterparts. 
As a result, their input prices are more likely fluctuate and ratepayers are more likely to 
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see unanticipated swings in their bills. I’ve introduced legislation, cosponsored by many 
members of this committee, that would solve this problem, but I believe the CFTC can 
address this issue as well. Will you commit to work with stakeholders to see if you can find 
a solution to this issue? 

Giancarlo Response: If confirmed, I would be pleased to work with stakeholders to help find a 
solution to this issue. As I understand it, the rule has discouraged energy companies from 
trading with municipal utilities, such as the Indiana Municipal Power Agency, because energy 
companies fear having to register as swap dealers. While Congress did mandate special 
protections for municipal entities, I am worried that the end result of the rule has been a decrease 
in the number of counterparties available to municipal utilities, lessening competition and raising 
their costs. 

I am aware that the CFTC has issued no action relief allowing the de minimis threshold to be 
increased to $800 million for utility commodity swaps, but that there remain concerns about the 
effectiveness of that relief. If confirmed, 1 will listen carefully to these concerns and look 
forward to exploring possible solutions. 
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Questions for the record to J. Christopher Giancarlo 
From Senator Heitkamp 


1) If you are confirmed as a CFTC commissioner, will you pursue specific actions to 
enhance transparency in the derivatives market? If so, what specific action would 
you take? What do you see as the greatest challenges to achieving adequate 
transparency in the swaps and derivatives markets? 


Giancarlo Response; Transparency in the derivatives markets has two components: 
regulatory transparency and market price transparency. Both are essential. 

Regulatory Transparency provides regulators with the ability to assess derivatives 
counterparty risk exposures for the purposes of identifying and addressing systemic risk. 
As I said in my testimony, one of the accomplishments of Title VII of Dodd Frank was to 
create a whole regime for the collection of market data in the swaps market. The CFTC 
has gone far into beginning the process of collecting that data. Yet to be done, however, 
is the task of deeply mining and interpreting that data so that the Commission can 
recognize and respond to excessive counterparty risk exposure and potential systemic 
risk. If confirmed, I look forward to working with the Commission staff to greatly 
enhance its data mining and risk assessment capabilities. 

Market price Transparency provides market participants, including commercial end- 
users, with the ability to engage in price discovery and fair competition. Market price 
transparency is an important component of vibrant and efficient markets, including 
futures and swaps markets. Market price transparency has two dimensions: pre-trade and 
post-trade information. Each dimension has unique characteristics and impacts on market 
dynamics and participant behavior. 

If confirmed, I will work to enhance transparency in the derivatives markets. I have been 
a consistent advocate for enhanced swaps market transparency for many years. As I 
stated in my testimony, my support for transparency and other Title VII reforms is based 
not on academic theory or political ideology, but on practical experience in the markets. 
To enhance regulatory transparency I will be a strong advocate for strengthening the 
CFTC’s technical capabilities in data mining, “big data” analysis and market risk 
assessment. To enhance market price transparency, I will work with the Commission 
staff and regulated entities including DCMs, SEFs and SDRs to assure that regulations 
and market practices are best designed to enhance pre and post trade transparency in a 
way that furthers healthy and vibrant derivatives markets and fairness for market 
participants. 
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Are you satisfied with the rulemaking to date to govern the use and functions of 
swap execution facilities (SEFs)? Why are SEFs so important to the health of the 
swaps and derivatives market? What are some regulatory risks you see that are 
related to the design of SEFs? 


Giancarlo Response; In addition to my long-standing support for enhanced 
transparency, I have been a consistent advocate for regulated intermediation of swaps 
transactions. When I first entered the swaps industry, I saw that the activities of 
wholesale swaps intermediaries were specifically recognized for regulation in the United 
Kingdom and other major financial markets, but not in the United States. I believe such 
omission was counterproductive because well-crafted and well enforced regulation 
promotes market confidence and market confidence increases market vibrancy and 
participation. As a result, I commended Dodd-Frank’s classification of swap execution 
facilities (SEFs) as an appropriate recognition and regulation of the activities of swaps 
intermediaries. 1 also commend the CFTC staff for completing comprehensive SEF rules 
and provisionally registering over 20 SEFs. If confirmed, 1 will draw upon my 
experience as an operator of swaps trading platforms worldwide to address issues of SEF 
operation and compliance. I will work with the Commission staff and regulated entities 
to assure that SEF regulations and market practices are best designed to further principles 
of transparency, recordkeeping, compliance, surveillance, supervision and other reform 
imperatives that are essential to safe, sound and vibrant risk hedging markets. 


2) The CFTC was created to regulate the futures markets for predominantly 
agricultural commodities. Over time, its authority has expanded as the types of 
commodities being traded has expanded. However, nothing has changed in that the 
core function of the CFTC is to provide oversight to the futures market for 
agricultural commodities. There is a long history of the CFTC having 
commissioners who understand and have a working knowledge of how agricultural 
markets operate. While the nominees being considered for the CFTC may all be 
well qualified, including yourself, I am concerned that none of you have a 
background that includes the agriculture industry. What are you going to do to 
ensure you understand how the agricultural futures market works? Will you bring 
in staR into your office that understands how farmers, grain handlers, and 
agribusiness use these markets? 

Giancarlo Response: If confirmed, I will be keenly focused on understanding the 
perspectives and priorities of America’s farmers and ranchers. I would be honored to 
sponsor the Agricultural Advisory Committee and would encourage regular meetings. I 
will travel often and meet with agricultural and commercial users in markets under the 
CFTC’s jurisdiction. I will listen carefully and make sure I understand their critical 
concerns. I will consider hiring staff with knowledge of these critical agricultural futures 
markets. 
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3) I would like to hear your thoughts on the recent rulemaking regarding residual 
interest. End users and agricultural marketers in my state are concerned about the 
increased costs that come with this rule. Even the farmer customers, whom the 
CFTC is trying to protect with this rule, were opposed to it. The CFTC's residual 
interest rule seeks to enhance customer protection by requiring futures commission 
merchants — the firms that actually place orders to buy and sell futures on behalf of 
customers — to do their residual interest calculation earlier. The result is that these 
FCMs either would have to cover margin calls with their own money or they would 
he compelled to require that customers pre-margin their hedge accounts. The 
problem is that pre-margining increases customer costs and may drive some 
hedgers ~ namely farmers -- out of futures markets. In addition, pre-margining 
puts more customer money at risk if another MF Global insolvency occurs as a 
result of a breach of segregated accounts. 


Can you give me your thoughts on the proposed rule and the timeline for 
implementation and enforcement? 

If you are confirmed as a CFTC commissioner, are you willing to reevaluate the 
residual interest rulemaking, and sitting down with stakeholders to find a workable 
solution? 

Are there other approaches to increasing customer protections that you may 
consider that do not involve increasing costs for hedgers? 

Giancarlo Response: If confirmed, I will work to better understand concerns that the 
residual interest rule inhibits the ability of small agricultural and commercial end-users to 
use futures products to hedge business risk. Specifically, I will want to understand 
concerns that the rule may cause financial hardship for smaller futures commission 
merchants or force them to require customers to pre-margin hedge accounts. I will also 
want to look carefully at the results of the mandated CFTC study that is to take place 30 
months after publication of the final rule. In considering any reevaluation or proposed 
changes in the rule, 1 would look carefully at the study’s conclusions and all underlying 
data on the practicality of changing the next day residual interest funding deadline. I 
would be pleased to work with you and your staff on appropriate improvements to the 
rule and related margin requirements. 
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Questions for the Record for J. Christopher 
From Senator Walsh 


1. There is growing evidence that excessive speculation on agricultural commodities has 
some influence on price volatility. While the futures market provides an import piece of 
a risk management plan for farmers, increased price volatility means uncertainty. On 
the other hand, many also believe that the market is largely self-correcting, and that 
participation in the futures markets provides more information to the supply and 
demand basics that, ultimately, contribute to a more stable market. Do you think there 
is excess speculation on any commodities? If the answer is yes, what steps if any do you 
believe the agency should take within its existing authority to curtail speculation? How 
should the concerns of commodity end-users be prioritized in this discussion? 


Giancarlo Response; As 1 said in my testimony, one of the accomplishments of Title 
VII of Dodd Frank was to create a whole regime for the collection of market data in the 
swaps market. The CFTC has gone far into beginning the process of collecting that data. 
Yet to be done, however, is the task of deeply mining and interpreting that data so that we 
can determine what is the effect of speculation in markets. If confirmed, I look forward 
to working with the Commission staff to delve deeply into these new data sets to better 
understand the role of speculators in agricultural commodity markets. Thereafter, I will 
be pleased to discuss any findings and conclusions with you and your staff. 

In Title VII, Congress authorized the CFTC to utilize position limits on both physical and 
cash-settled derivatives to curb excessive speculation. 1 recognize the implications of the 
exercise of that authority on market participants and the need to use care and precision in 
setting appropriate limits. The CFTC has put forward a comprehensive rule proposal on 
position limits that has received thousands of pages of public comments. If confirmed, I 
look forward to carefully reviewing those comments and understanding the impact of the 
rule proposal on market participants, especially commodity end-users. I believe it is 
critical that we achieve the right outcome for agricultural and commercial end-users so 
that they can hedge their risk whether in physically settled or cash-settled instruments. 


2. When you enter the CFTC you will be met with several proposed rules as well as final 
rules that have not yet been fully implemented. These rules will have an impact on 
Montana producers, either directly or indirectly. Considering that you do not have a 
strong background in agriculture, what outreach initiatives do you have in mind to 
ensure that the perspectives and priorities of America’s farmers and ranchers are 
heard throughout the process? 

Giancarlo Response; If confirmed, 1 will be keenly focused on understanding the 
perspectives and priorities of America’s farmers and ranchers. I will actively travel and 
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meet with agricultural and commercial participants in markets under the CFTC’s 
jurisdiction, including Montana producers. I will listen carefully and make sure I 
understand their concerns. 

In addition, 1 think Agriculture Advisory Committee is an important forum for hearing 
from the agricultural community. As I said in my testimony I would be honored to 
sponsor that committee and look forward to participating in its meetings. 
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Questions for the Record for J. Christopher Giancarlo 
From Senator Cochran 

Question 1 : The Commission historically has been charged with regulatory authority over 
the commodity futures markets, such as wheat, corn and cotton. As the agency’s oversight 
role has grown in recent years, groups representing agriculture commodity and producer 
interests have stressed the need for leaders of the CFTC to recognize and understand the 
importance of American agriculture and to willingly engage with representative groups as 
vital stakeholders in the marketplace. It is critical for leaders of the CFTC to recognize 
and understand the importance of American agriculture. If confirmed, how do you plan to 
engage with agricultural groups as well as with other end-users? 

Giancarlo Response: If confirmed, 1 will be keenly focused on understanding the 
perspectives and priorities of America’s fanners and agriculture producers. I will 
actively travel and meet with agricultural and commercial users in markets under the 
CFTC’s jurisdiction. I will listen carefully and make sure I understand their critical 
concerns. As 1 said in my testimony, if confirmed, I would be honored to sponsor the 
Agriculture Advisory Committee 


Question 2 : This Committee has received comment letters stating that implementation of 
the Dodd-Frank Act has led to confusion and unwarranted expense for market 
participants. Some commenters stressed that the CFTC has implemented rules in an 
illogical and at times haphazard manner, leading to unnecessary cost and confusion for 
market participants. The Commission has developed a habit of waiting until the last 
minute to provide no-action or delayed compliance relief for market participants. How 
would you address these concerns? 

Giancarlo Response: On top of the dozens of regulations, in 2013, the CFTC issued 70 
no-action letters, advisories, and other staff actions - often at the 1 1* hour. As a lawyer, 
from a compliance perspective, I see this as an unsatisfactory process. As a business 
person, I believe that regulators must provide clear, concise guide lines that allow market 
participants, especially commercial end-users, to plan and operate their businesses. 

The practice of regulating by no-action letters makes it very difficult to provide a clear 
path for regulatory compliance. It also reduces the trust and reliability of our rules and 
takes policy setting authority away from the Commission. 

As a Commission, we should work with market participants to promulgate rules that are 
clear and unambiguous. And, if we have regulations that require refinement, we should 
not be afraid to follow the Administrative Procedures Act to amend rules and get them 
right. While no action letters are suitable for clarifying existing rule making for specific 
and unique fact situations, the issuance of a myriad of no-action letters, some of which 
are designed to exist in perpetuity, is not the ideal way to cure regulatory deficiencies. 
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Question 3 : Do you think the CFTC should be required to fully assess and quantify the 
costs and benefits associated with the rules and orders it puts forward? 

Giancarlo Response : Generally speaking, I believe that cost benefit analysis is good 
public policy. For decades - under both Democratic and Republican administrations - 
cost benefit analysis has been a fundamental tool of sound regulation. Among other 
benefits, cost benefit analysis promotes; better informed decision-making, less risk of 
unintended consequences, well-tailored and better understood regulations, transparency 
in rule making, regulator accountability, preservation of limited agency resources and 
reduced prospects of litigation. 

The Commodity Exchange Act requires the CFTC to consider “the costs and benefits of 
the action of the commission” and expressly articulates certain costs and benefits that 
must be considered including effects on “efficiency, competitiveness and financial 
integrity of future markets.” If confirmed, part of my decision-making process will be to 
look at the costs and burdens for any regulatory requirement and to determine whether 
there are less onerous alternatives that may be more appropriate. The need for clear, 
concise cost benefit analysis is particularly important for Dodd-Frank implementation, 
where end-users have struggled to comply and comprehend the complexities of the new 
regulatory framework. 


Question 4 : We have heard from end-user stakeholders that they should not be subject to 
margin and capital requirements for their exempt swaps. 

A. Would you agree that margin and capital requirements should not to be imposed 
on end-users? 

B. Would you support a rule change to fix this problem yourself? 

Giancarlo Response : I agree as a general matter that margin and capital requirements 
should not be imposed on commercial end-users. It is my understanding that the CFTC’s 
proposed rules include a full exception from the proposed margin requirements for non-financial 
end users. If confirmed, I would support finalization of this rule subject to any appropriate 
modifications suggested by meritorious comments received from the public. 


Question 5 : Public power companies provide vital services to urban and rural 
communities. I understand that utility companies (as well as other non-financial entities) 
are no longer willing to enter into energy swaps with government-owned utilities for fear of 
exceeding the “special entity de minimis” threshold and thereby having to register with the 
CFTC solely because of their dealings with government-owned utilities. This concern has 
been expressed by utilities in Mississippi and across the country. 
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A. How can we address the concern that these government-owned utilities have 
expressed about having fewer counterparties to their risk mitigating transactions? 

B. Are you willing to work with fellow Commissioners and market participants to fix 
this issue? 


Giancarlo Response: If confirmed, I would be pleased to work with fellow 
Commissioners and market participants to help find a solution to this issue. As I 
understand it, the rule has discouraged energy companies from trading with municipal 
utilities because energy companies fear having to register as swap dealers. While 
Congress did mandate special protections for municipal entities, I am concerned that the 
end result of the rule has been a decrease in the number of counterparties available to 
municipal utilities, lessening competition and raising their costs. 

I am aware that the CFTC has issued no action relief allowing the de minimis threshold to 
be increased to $800 million for utility commodity swaps, but that there remain concerns 
about the effectiveness of that relief. If confirmed, 1 will listen carefully to these 
concerns and look forward to exploring possible solutions. 


Question 6 : At your confirmation hearing concerns were raised regarding CFTC Rule 1.35 
recordkeeping requirements. This rule has proven to he a burden for small and mid-sized 
market participants. Are you willing to work with these groups to craft regulatory relief 
that is clear and realistic for these market participants? 

(iiancarlo Response : I am aware of concerns raised about the burdensome nature of 
new recordkeeping compliance rules under CFTC Regulation 1 .35. I am aware of 
assertions that the regulations may cause compliance difficulties for smaller introducing 
brokers and those that have branch offices. If confirmed, 1 will work to better understand 
these concerns and be available to work with these groups to identify appropriate 
solutions. 

Question 7 : The agriculture community is concerned that proposals regarding increased 
residual interest requirements for futures commission merchants will dramatically raise 
the costs of hedging and investing in the futures markets and could result in limited market 
access for agricultural hedgers and smaller speculative investors. 

A. Have any customers ever lost money because of the way margin deficiencies are 
handled under the current system? 

Giancarlo Response: This is an important question. Unfortunately, I do not know the 
precise answer. If confirmed, I will consult with the Commission staff and examine the 
data underlying the rule in order to take a well-informed view. Thereafter, I will be 
pleased to meet with you and your staff to discuss the matter and any further regulatory 
steps that may be warranted. 
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B. We understand that the CFTC is to undertake a study of this ruie change but that 
irrespective of the outcome of the study the new rule will go into effect absent 
further rulemaking by the CFTC. Are you willing to take a data driven approach to 
this issue and change the rule if the study results favor a change? 

Giancarlo Response: If confirmed, I will work to better understand eoneems that the 
residual interest rule inhibits the ability of small agricultural and commercial end-users to 
use futures products to hedge business risk. In considering proposed changes in the rule, 

1 would look carefully at the mandated CFTC study and all underlying data on the 
practicality of changing the next day residual interest funding deadline. I would be 
pleased to work with you and your staff on appropriate improvements to the rule and 
related margin requirements. 


Question 8 : Many market participants have significant reservations about the efficacy of 
position limits as set out in the current CFTC proposed rule. 

A. Do you agree that position limits should be imposed only after a finding of need and 
effectiveness on a contract-by-contract basis, using reliable, recent, and relevant 
market data? 

C. Would you agree that if the CFTC finds that it must set position limits, such limits 
should be based on quantitative findings, including the size and depth of markets? 

Giancarlo Response: In November 201 3, the Commission published new proposed 
rules on position limits. The position limit rulemakings were designed to “prevent or 
deter excessive speculation.” The public comment period closed on February 10, 2014. 

If confirmed, I look forward to reviewing the public comments very closely. I also look 
forward to consulting with the Commission staff and examining the data underlying the 
proposed rule. In considering the adoption of a final rule on position limits, 1 would be 
guided by what the data shows and what concerns are raised by the public. Among other 
matters, I would look to determine the presence of speculation in individual markets and 
any harm caused to pricing or market liquidity for market participants and end-users. I 
would seek to gauge whether proposed position limits are properly calibrated to improve 
market conditions and any benchmarks for determining success after they are put in 
place. In making these assessments, I would be pleased to meet with you and your staff 
and hear the concerns of market participants. 


Question 9 : A properly functioning position limits regime is not only dependent on a clear 
understanding of deliverable supply for a particular commodity but also on a workable 
hedge exemption process. 

A. Will you ensure that the final position limits rule provides end-users with the 
flexibility they have historically had under the CFTC’s approach to bona fide 
hedging? 
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B. Since federal agencies, generally speaking, do not respond quickly to market 
innovation and changing practices, wonid you agree that the CFTC’s current 
proposal with respect to bona fide hedging should not limit end-users’ ability to 
properly and efficiently hedge risk by restricting the availability of the bona fide 
hedge exemptions from position limits to a limited set of enumerated transactions? 

C. Would you agree that the CFTC’s current bona fide hedge exemptions proposal, 
which limits exemptions to a very narrow list that does not include many current 
hedging best practices, is overly restrictive and incompatible with the realities of the 
market? 

D. Given the budgetary constraints and the stretched CFTC resources, would you 
agree that requiring end-users to get specific CFTC approval to hedge certain 
current or anticipated risks as a bona fide hedge before entering into a transaction 
will hinder their ability to operate their businesses effectively? 

Giancarlo Response: If confirmed, 1 look forward to exploring end users’ concerns that 
the proposed position limits rule would deny them with the flexibility they have 
historically had for hedging. 1 am similarly interested to learn whether the CFTC’s 
current bona fide hedging proposal limits end-users’ ability to properly and efficiently 
hedge risk by restricting the availability of the bona fide hedge exemptions from position 
limits to a limited set of enumerated transactions. 1 agree that any final position limits 
rule should be sufficiently flexible to not restrict current hedging best practices without 
thorough and well-justified reasoning. From the perspective of a business operator, I do 
not think it is practical or efficient to require commercial end-users to get specific CFTC 
prior approval before they are able to hedge real and significant business risk. 


Question 10 : Given that Congress carefully designated protections for end-users in the 
Dodd-Frank Act and considering that the CFTC has authority to grant exceptions, would 
you agree that the CFTC should take measures to ensure that only entities that meet a 
common sense definition of “financial entity” are regulated as such? 

Giancarlo Response: 1 do. The Dodd-Frank Act contained several types of exemptions 
for end users. For instance, swaps transactions between affiliates and by captive treasury 
affiliates of commercial end-users are not activities that Dodd-Frank sought to address. If 
confirmed, I will work to ensure that only entities that meet a common sense definition of 
“financial entity” are regulated as such. 


Question 11 : Since a change to the swap dealer de minimis level would significantly impact 
the market structure and potentially harm end-users by limiting the availability of 
counterparties, will you commit to engaging in a formal rulemaking before any change is 
made to the $8 billion swap dealer de minimis level? 
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Giancarlo Response: The Commission is required to do a study of the effects of the 
swap dealer definition, including whether the de minimis level (which is initially $8 
billion but which will fall to $3 billion absent further Commission action) is appropriate. 
The only way the Commission would avoid the de minimis level falling to $3 billion is 
by adopting a new rule. If confirmed, I look forward to meeting with CFTC staff to 
understand how the original thresholds were calculated and the nature of the underlying 
data. I also look forward to considering the study, the public comments on it, and what 
changes might be appropriate to the de minimis levels. Based on such information and 
analysis, I would be pleased to meet with you and your staff to consider concerns about 
the appropriateness of a new rule. 


Question 12 : As you may know, the CFTC has, in direct contradiction to Congressional 
intent, indicated that they will regulate certain physical contracts as swaps. The Senate 
Agriculture Committee has received comment letters from energy companies and other 
end-users about options and forward contracts with embedded volumetric optionality that 
physically settle — they believe these contracts should be excluded from the definition of a 
swap on the basis that they do not pose systemic risk and haven’t traditionally been viewed 
as swaps. 

A. Are you aware that (1) the Commodity Exchange Act excludes from the definition of 
“swap” transactions that are “intended to be physically-settled” and (2) the CFTC 
has an interim-final rule on this issue outstanding, under which they have taken 
comment, hut not responded to those comments? 

B. Given that exclusion from the definition, would you agree that options that result in 
the physical delivery of a commodity and forward contracts that contain some level of 
variability in how much of a physical product is ultimately delivered - but in all cases 
do involve the actual sale and delivery of a nonfinancial eommodity - fall outside of 
the definition of a “swap”? 

C. Finally, will you ensure that the Commission considers the comments submitted to it 
regarding the interim final rule on this topic and that the Commission issues a final 
rule that addresses the concerns raised in those comments? 

Giancarlo Resnonse: I am aware that the Commodity Exchange Act excludes from the 
definition of “swap” transactions those that are “intended to be physically-settled.” I am 
also aware that the CFTC has an outstanding interim-final rule on this issue and that 
numerous comments have been received. I have not had the opportunity to review those 
comments, but look forward to doing so. If confirmed, I will give careful consideration to 
the issue of whether options that result in the physical delivery of a commodity and forward 
contracts containing some level of variability in how much of a physical product is 
ultimately delivered - but in all cases do involve the actual sale and delivery of a 
nonfinancial commodity - fall outside of the definition of a “swap”. If confirmed, I will 
give thoughtful and thorough consideration to the comments submitted to the CFTC 
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regarding the interim final rule on this topic. I will work to support the Commission in 
issuing a final rule that addresses the concerns raised in those comments. 


Question 13 : In comment letters submitted to this Committee we were informed of an 
unintended consequence of the CFTC's real-time reporting rule, in which legitimate end- 
users are experiencing difficulty in hedging their commercial risk with certain physical 
commodities. Under the real-time reporting rule, end-users have a longer time in which to 
report trades with other end-users. However, trades that involve a swap dealer or major 
swap participant must be reported in a much shorter time after execution. Because the rule 
requires trades between a non-dealer and a swap dealer be reported within the dealer’s 
time limit, swap dealers and major swap participants have limited time to lay off risk 
before the trade is made public. 

When a dealer has to report such trades to the market quickly and the dealer may not be 
able to lay off the risk of that trade in the prescribed time, especially in illiquid markets in 
far out months, the dealer is taking a risk and will charge the counterparty (here, the 
commercial end-user) for that increased risk if they are willing to execute the trade at all. 
This increased cost and possible inability to trade in illiquid markets will hurt commercial 
end-users. Will you agree to work with the Committee and with commercial end-users to 
address this issue in a way that helps commercial end-users, but still allows swaps data to 
be disclosed publicly? 

Giancarlo Response: As an executive in a business that operates OTC marketplaces, I 
understand the impact of market information on market pricing and trading risk, especially for 
markets with episodic liquidity. If confirmed, I would be pleased to look carefully at the CFTC’s 
real-time reporting rule and any heightened market risk it may have caused to end-users as they 
engage in legitimate hedging of commercial and business risk. 
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Questions for the Record for J. Christopher Giancarlo 
From Senator Pat Roberts 


Questions for Mr. Giancarlo 

1) If confirmed as a commissioner of the Commodities Futures Trading Commission, 
what will he your immediate priorities for the commission? 

Giancarlo Response: 

a. Bringing to bear my legal judgment and commercial experience in 
implementation of core reforms of the swaps markets; 

b. Using my experience as an operator of global over-the-counter markets to help 
guide the application of cross border rules and avoid global market fragmentation; 

c. Understanding the concerns and challenges of America’s agricultural and 
commercial end-users of derivatives and reflecting those concerns in effective 
regulation. 


2) The CFTC traditionally has at least one Commissioner with experience and 

understanding of how end users and agriculture uses the market. What will you do 
to increase your personal knowledge of agriculture and end user’s issues? 

Giancarlo Response: If confirmed, 1 will be keenly focused on understanding the 
perspectives and priorities of America’s farmers, ranchers and other end users. 1 will 
actively travel and meet with agricultural and commercial users in markets under the 
CFTC’s jurisdiction. I will listen carefully and make sure 1 understand their concerns. 


3) Would you consider chairing the Commission’s Agriculture Advisory Committee? 

Giancarlo Response: If confirmed, I would be honored to sponsor of this important 
committee and see that it meets on a regular basis. 


4) Ideally before implementing any new policy or regulation the Commission would 
follow the Administrative Procedure Act and propose a regulation, undergo a cost- 
benefit analysis, take and listen to public comments, and then publish a final rule. 
Unfortunately, the CFTC has more frequently issued interim final rules and 
interpretative guidance. Furthermore, when issues with the regulations have been 
raised, instead of withdrawing or revising the regulation, temporary staff no action 
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letters or exemptive relief has been issued. If confirmed, when problems arise with 
implementing regulations or policies, will you and your staH' rely on no action letters 
and exemptive relief or will you work to fix the problematic regulations or policies? 

Giancarlo Response: On top of the dozens of regulations, in 201 3, the CFTC issued 70 
no-action letters, advisories, and other staff publications - often at the 1 1* hour. As a 
lawyer, from a compliance perspective, I see this as an unsatisfactory process. As a 
business person, 1 believe that regulators must provide clear, concise guidelines that 
allow market participants, especially commercial end-users, to plan and operate their 
businesses. 

The practice of regulating by no-action letters makes it very difficult to provide a clear 
path for regulatory compliance. It also reduces the trust and reliability of our rules and 
takes policy setting authority away from the Commission. 

As a Commission, we should work with market participants to promulgate rules that are 
clear and unambiguous. And, if we have regulations that require refinement, we should 
not be afraid to follow the Administrative Procedures Act to amend rules and get them 
right. While no action letters are suitable for clarifying existing rules for specific and 
unique fact situations, the issuance of a myriad of broadly based no-action letters, some 
of which are designed to exist in perpetuity, is not the ideal way to cure regulatory 
deficiencies. 


5) What importance would you put on a quantitative cost benefit analysis before a new 
rule or regulation would be issued, finalized, and enforced? 

Giancarlo Response: Generally speaking, I believe that cost benefit analysis is good 
public policy. For decades - under both Democratic and Republican administrations - 
cost benefit analysis has been a fundamental tool of good regulation. Among other 
benefits, cost benefit analysis promotes: better informed decision-making, less risk of 
unintended consequences, well-tailored and better understood regulations, transparency 
in rule making, regulator accountability, preservation of limited agency resources and 
reduced prospects of litigation. Some are concerned that cost benefit analysis can be 
abused to delay rule promulgation. I believe that it should never be used for such 
purpose. Rather, it should be used to assure that rules and regulations are properly 
calibrated to serve the public interest in the most efficient way possible. 

The Commodity Exchange Act requires the CFTC to consider “the costs and benefits of 
the action of the commission” and expressly articulates certain costs and benefits that 
must be considered including effects on “efficiency, competitiveness and financial 
integrity of future markets.” If confirmed, part of my decision-making process will be to 
look at the costs and burdens for any regulatory requirement and to determine whether 
there are less onerous alternatives that may be more appropriate. The need for clear, 
concise cost benefit analysis is particularly important for Dodd-Frank implementation. 
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where end-users have struggled to comply and comprehend the complexities of the new 
regulatory framework. 


6) According to industry feedback the CFTC’s proposal on residual risk has been 
described as “an industry killing rule” that “jeopardizes the entire existence of the 
model” and is “likely to raise the overall level of risk to all participants in the 
market.” 

In the same proposal, the CFTC would require “FCMs to be in compliance with 
margin deficiencies at all times.” However, option values and margins are currently 
not always available in real time. 

Will you work with me to fix the residual interest rule and margin requirements? 
Or do you see either as an issue? 

Giancarlo Response: If confirmed, 1 will work to better understand your concerns and 
those of others that the residual interest rule inhibits the ability of small agricultural and 
commercial end-users to use futures products to hedge business risk. In considering 
proposed changes in the rule, I would look carefully at the mandated CFTC study and all 
underlying data on the practicality of changing the next day residual interest funding 
deadline. 1 would be pleased to consult with you and your staff on appropriate 
improvements to the rule and related margin requirements. 


7) Would the proposed changes on residual interest have been able to prevent either 
the failures of MF Global or Peregrine and would the regulations better protect 
against similar failures in the future? 

Giancarlo Response: This is an important question. Unfortunately, I do not know the 
precise answer. If confirmed, I will consult with the Commission staff and examine the 
data underlying the rule in order to take a well-informed view. Thereafter, I look forward 
to meeting with you and your staff to discuss the matter and any further regulatory steps 
that may be wananted. 

8) The swaps and futures markets are global and must comply with regulations set not 
just by the United States but also foreign regulators. Are you concerned that 
“regulatory arbitrage” could develop and that market participants may move their 
business out of the United States if our rules are not harmonized? 

Giancarlo Response: T here is both empirical and statistical evidence of a growing 
fragmentation of global swaps liquidity. Foreign banks and trading firms have 
announced that they will not trade with “US Persons”. Two-tiered trading markets are 
emerging globally. In one tier, U.S. traders can trade, and, in the other, U.S. traders are 
effectively prohibited from trading. This development may lead to less trading liquidity, 
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more risk concentration, wider bid-offer spreads, more volatility and increased cost and 
risk for American growers and end-users. 

As an executive in a company operating swaps trading platforms worldwide, I well 
understand that OTC swaps markets are global in nature. As a supporter of the core 
reforms of Title VII of Dodd Frank, I believe those reforms are the right reforms for 
global swaps markets. Moreover, these core reforms reflect a framework agreed by 
the group of G-20 countries at the Pittsburgh summit in September 2009. Parties to 
the G-20 accord, including the European Union, have committed to implementing 
laws and regulations based on the framework. Therefore, there should be no question 
that US and EU regulations must dovetail along with other major global markets in 
implementing the specified reforms that underlie Title VII of Dodd Frank. 


The opportunity and, I believe, the mission for the CFTC is to lead the global effort in 
implementing the G-20 reforms in a comprehensive and consistent manner across world 
markets. Global swaps market reform is not a race where winner takes all. It is rather 
more akin to rebuilding of a city after a destructive fire. Care needs to be taken to set 
intelligent building standards that others follow because they see that the new structures 
are more durable than the ones that were destroyed. 


9) For the cross border application of derivatives regulations, do you believe that the 
CFTC should have used a formal rule making process, including a quantitative cost 
benefit analysis, instead of issuing the regulations through an “Interpretative 
Guidance and Policy Statement?” 

Giancarlo Response: The CFTC’s cross border “interpretive guidance” was designed to 
provide market participants with certainty as to how the CFTC’s rules apply in a cross- 
border context. Because it was published under a lower administrative standard than a 
formal rulemaking, the interpretive guidance has unfortunately created unnecessary 
confusion that has required dozens of CFTC advisories and no-action letters to 
ameliorate. 

As a supporter of the Title VII reforms, I recognize that clear cross-border 
delineations are complex, but critically important. For that reason, I believe that the 
CFTC’s cross-border guidance should have been adopted through formal rulemaking 
pursuant to the Administrative Procedures Act - including notice, comment, and a 
full cost/benefit analysis. If confirmed, I commit to carefully reviewing the cross- 
border directives issued to date with the hope that the CFTC can formalize its 
positions in a proposed rule that would codify the appropriate extraterritorial 
application of U.S. rules. 


10) After Dodd-Frank passed, I have heard complaints regarding the vagueness from 
the CFTC regarding definitions. For example, “technically what is a swap, who is a 
swap dealer, what is or is not a bona fide hedge?” How will yon work to ensure that 
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there is certainty among market participants regarding these changing definitions 
and classifications? 

Giancarlo Resnonse: A s a lawyer, 1 am very sensitive to the challenges of complying 
with rules and regulations that contain vague terms and definitions. As a business person, 
I believe that regulations must contain clear and precise provisions that allow market 
participants, especially commercial end-users, to plan and operate their businesses. If 
confirmed, I will work with market participants to understand their concerns and see what 
can be done to address them satisfactorily. 


11) Any company that engages in swaps must register as a swap dealer if the notional 
amount of its swap activity exceeds an $8 billion “de minimis” threshold. That level 
is set to automatically go down to $3 billion after a phase in period. Do you believe 
that the de-minimus threshold for registering as a swap dealer should automatically 
decrease or would it be appropriate to re-evaluate tbe level in the future? 


Giancarlo Response: The Commission is required to do a study of the effects of the 
swap dealer definition, including whether the de minimis level (which is initially $8 
billion but which will fall to S3 billion absent further Commission action) is appropriate. 
The only way the Commission would avoid the de minimis level falling to $3 billion is 
by adopting a new rule. If confirmed, I look forward to meeting with CFTC staff to 
understand how the original thresholds were calculated and the nature of the underlying 
data. I also look forward to considering the study, the public comments on it, and what 
changes might be appropriate to the de minimis levels. Based on such information and 
analysis, 1 will consider the appropriateness of a new rule and be pleased to meet with 
you and your staff to get your views, as well. 


12) What do you view as the biggest unmet budgetary need at the CFTC? 

Giancarlo Response: As a supporter of reform, I recognize that Title VII enormously 
increased the CFTC’s mandate. Meanwhile, the agency’s resources have increased more 
incrementally. The CFTC needs to have the resources to do its job. As Commissioner 
Chilton has noted, an underfunded agency creates enormous internal pressure on agency 
personnel. We need to make sure that the CFTC staff is the right size for its 
responsibilities and has the training and resources to carry out the mission of the agency. 


At the same time, I am informed by my own experience in business during this time of 
slow US economic growth in which revenues are down and yet demands on human and 
other resources are greater than ever. American workers have had to do more with less in 
their businesses and in their household budgets. We live in a time where resources in the 
public sector need to be stretched because the American taxpayer is stretched. We have 
to be very careful that we are spending taxpayer money wisely. 
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For these reasons, I want to consider a range of factors before making particular 
recommendations for additional resources for the CFTC. Among such factors are the 
efficiency of agency resource allocation and management, the use of technology to 
augment human capital (as is increasingly done in the private sector), the balancing of 
activities between the CFTC and self-regulatory organizations, such as the National 
Futures Association, effectiveness of rule compliance processes, the coordination of 
enforcement actions with other regulators, including the Justice Department, the degree 
of cooperation with other US and non-US regulators and the careful use of cost benefit 
analysis to enhance regulation effectiveness and avoid subsequent litigation. 


13) Do you believe that the Commission has sufTicient data about the swaps market and 
a reliable economic analysis to finalize the proposal for position limits? 


Giancarlo Response : As 1 said in my testimony, one of the accomplishments of Title 
VII of Dodd Frank was to create a whole regime for the collection of market data in the 
swaps market. The CFTC has gone far into beginning the process of collecting that data. 
Yet to be done, however, is the task of deeply mining and interpreting that data so that we 
can determine what is the market impact of “excessive speculation.” If confirmed, I look 
forward to working with the Commission staff to delve deeply into these new data sets to 
better understand the role of speculators in swap markets. 

In Title VII, Congress authorized the CFTC to utilize position limits on both physical and 
cash-settled derivatives to curb excessive speculation. I recognize the implications of the 
exercise of that authority on market participants and the need to use care and precision in 
setting appropriate limits. The CFTC has put forward a comprehensive rule proposal on 
position limits that has received thousands of pages of public comments. If confirmed, I 
look forward to carefully reviewing those comments and all underlying market data. 

From that I would seek to understanding the impact of the rule proposal on market 
participants, especially commodity end-users. 1 believe it is critical that we achieve the 
right outcome for agricultural and commercial end-users so that they can hedge real risk 
whether in physically settled or cash-settled instruments. 
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Questions for the Record for J. Christopher Giancarlo 
From Senator Saxby Chambliss 

1. Last summer then-Chairman Gensler testified in the Senate Banking Committee 
that the CFTC has clear authority to police the physical and derivative markets for 
aluminum. He also testified that the London Metals Exchange is operating as a 
Foreign Board of Trade (FBOT) under a no-action letter agreement with the CFTC. 
An FBOT must maintain the same quality of market expected by American 
consumers and is typically exhibited in domestic exchanges regulated by the CFTC 
such as the Chicago Mercantile Exchange and the International Commodities 
Exchange. Among the criteria an FBOT must maintain are fair and orderly 
markets and to prohibit fraud, abuse, and market manipulation. Unfortunately, 
wait times for aluminum can run from 400-600 days and the resultant market 
premium has been at record highs, due to warehouse owners charging rent on metal 
that has been paid for and earmarked for delivery. 

My first question is, would wait times of 400+ days to receive a commodity in the 
grain markets be an acceptable wait for consumers where these contracts are 
typically settled in about 3 days? Second, do each of you concur with the statements 
of Mr. Gensler that the CFTC has authority to regulate the LME as an FBOT in 
order to protect American metals end users and consumers? 

Giancarlo Response : Wait times of 400+ days to receive a commodity in the grain 
markets would not be an acceptable wait for consumers where these contracts are 
typically settled in about 3 days. As a lawyer, 1 would not want to render a legal view 
without conducting appropriate research on the CFTC’s authority to regulate the LME as 
an FBOT. Nevertheless, if confirmed, I will strongly support the CFTC’s use of all 
available means to protect American end-users and consumers from manipulative trade 
practices of any sort in global markets for metals and the warehousing thereof. 

2. The CFTC and FERC recently announced a data sharing MOU and the creation of 
a staff-level Interagency Surveillance and Data Analytics Working Group to 
coordinate information sharing between the agencies. Section 8 of the Commodity 
Exchange Act protects from public disclosure data and records in the possession of 
the Commission. This is an important protection for market participants world- 
wide that use our markets. Yet just last year an incident came to light whereby 
private academics were given access to this trading data apparently without any 
form of masking protection in place. I understand the CFTC's Inspector General is 
looking into this matter to ascertain whether any violations of law were committed. 
What measures will you take to ensure that information sharing between the CFTC 
and FERC pursuant to this MOU will protect confidential and commercially- 
sensitive information from public disclosure as required by Section 8 of the CEA? 

Giancarlo Response : It is vitally important to maintenance of public trust in the CFTC 
that confidential and commercially sensitive information that it receives in the course of 
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its regulatory duties is protected from unauthorized disclosure. The importance of this 
task is increased by the fact that Title VII of Dodd Frank entrusted the CFTC to gather 
and analyze enormous amounts of sensitive and confidential data about the swaps market 
and counterparty exposures therein. If confirmed, I will endeavor to ensure that the 
CFTC honors the letter and spirit of agency requirements for strict confidentiality of non- 
public information. 
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Questions for the Record for J. Christopher Giancarlo 
From Senator Grassley 


In February 2014, the CFTC Office of the Inspector General (OIG) sent the final copy of a 
report regarding the Office of Chief Economist to CFTC management. It is my 
understanding that the report addresses concerns about the use of trade data for economic 
research papers, and the Agency has chosen to redact parts of the report to protect against 
illegal public disclosures. I would like your assurance that the Agency will make this 
report available to public as soon as possible. I would also like your assurances that, if you 
are confirmed, you will work to ensure that all OIG reports are made available to the 
public as quickly as possible. 

Giancarlo Response : As a general principle, an independent government agency such as the 
CFTC should seek to be as transparent in its workings as the businesses and markets it serves to 
regulate. Such transparency should extend generally to matters that are the subject of internal 
investigations of wrongdoing. 1 am not familiar, however, with the basis for which the CFTC has 
chosen to redact certain parts of the report in the specific case cited so 1 cannot comment 
constructively at this time on that. If confirmed, however, 1 will look carefully into the matter by 
examining the report and speaking to appropriate members of the Commission staff. I assure 
you that if appropriate thereafter 1 will take every measure to encourage the publication of the 
full OIG report. 
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Questions for the record for J. Christopher Giancarlo 
From Senator John Thune 


PF.wsoNAt. Motivation : What prompted you to leave the private sector and pursue this 
position as CFTC commissioner? 

Gianearlo response: As 1 mentioned in my opening statement, I am inspired by my 
grandfather. Dr. Henry John Schwarz. In 1942, he was a family physician in private practice in 
North Bergen, New Jersey, with a family of two and many patients. A few months after the 
bombing of Pearl Harbor, he marched down to the local recruiting office and enlisted in the US 
Army Air Corps. 

At 40 years old, my grandfather knew he was too old to join combat. But he felt he could serve 
his country in a different way - with his medical training. He knew that in World War I more 
American Doughboys died from infectious diseases in US army camps than died in combat. 

Now, the US army was looking for experienced physicians. My grandfather answered the call. 
He went on to serve with distinction as medical director at Daniel Army Airfield in Georgia and 
Fort Thomas in Kentucky. When the war ended, he returned to his family and patients in New 
Jersey proud to have worn the uniform of his country. 

In a similar way, I feel that I have a lot to offer in the wake of the financial crisis. I was there as 
an operator of marketplaces. I saw the devastation and the loss of investor confidence. 1 realized 
that markets have to operate with confidence in their safety and soundness. I supported and 
continue to support the key swaps market reforms of central counterparty clearing, regulation of 
trading platforms and increased regulatory and marketplace transparency. 1 believe I can help 
implement those reforms with credibility and understanding. Like my grandfather did, I want to 
help my country at a critical juncture. If confirmed, 1 look forward to bringing my practical 
business experience and legal judgment to bear in completing the implementation of Dodd- 
Frank. 

Cost Benefit Analysis: 

A. What is your position on the use of cost-benefit analyses in the rule-making process 
and what changes would you like to make in the current CFTC rnle-making process 
in this regard? 

B. There have been some criticisms of the CFTC’s use of cost/benefit analysis when 
developing major rules. How would you alter the current process so that it better 
reflects the true impact these rules are having on various industries and the 
economy? 

Generally speaking, I believe that cost benefit analysis is good public policy. For decades - 
under both Democratic and Republican administrations - cost benefit analysis has been a 



242 


Responses of J. Christopher Giancarlo to Questions of Senator Thune 


fundamental tool of sound regulation. Among other benefits, cost benefit analysis promotes: 
better informed decision-making, less risk of unintended consequences, well-tailored and better 
understood regulations, transparency in rule making, regulator accountability, preservation of 
limited agency resources and reduced prospects of litigation. Some are concerned that cost 
benefit analysis can be abused to delay rule promulgation. 1 believe that it should never be used 
for such purpose. Rather, it should be used to assure that rules and regulations are properly 
calibrated to serve the public interest in the most efficient way possible. 

The Commodity Exchange Act requires the CFTC to consider “the costs and benefits of the 
action of the commission” and expressly articulates certain costs and benefits that must be 
considered including effects on “efficiency, competitiveness and financial integrity of future 
markets.” If confirmed, part of my decision-making process will be to look at the costs and 
burdens for any regulatory requirement and to determine whether there are less onerous 
alternatives that may be more appropriate. The need for clear, concise cost benefit analysis is 
particularly important for Dodd-Frank implementation, where end-users have struggled to 
comply and comprehend the complexities of the new regulatory framework. 


Swap df.ai.f.r de minimis : Many in the financial and agricultural world are concerned 
about the imminent drop in the de minimus level for swaps dealers. Will you commit to 
supporting a full rulemaking process prior to lowering the de minimus level for swap 
dealers from S8 billion to S3 billion? 

Giancarlo Rcsnonsc: The Commission is required to do a study of the effects of the swap 
dealer definition, including whether the de minimis level (which is initially $8 billion but which 
will fall to $3 billion absent further Commission action) is appropriate. My understanding is that 
the only way the Commission would avoid the de minimis level falling to $3 billion is through 
adopting a new rule. If confirmed, 1 look forward to meeting with Commission staff to 
understand how the original thresholds were calculated. 1 also look forward to considering the 
study, the public comments on it, and what changes might be appropriate to the de minimis 
levels. 


Renewabi.e Fuel Standards : I understand CFTC has spent some time examining the 
Renewable Fuel Standard’s RIN market, which saw significant volatility last year. Does 
CFTC have any thoughts on what could be done administratively to reduce volatility and 
enhance transparency, price discovery and efficiency in the RIN market? 


Giancarlo Response: 1 am aware of serious concerns about the integrity of the US Renewable 
Fuels market, including allegations about disruption of the markets for Renewable Identification 
Numbers, the tracking mechanism to ensure petroleum blenders and refiners meet their 
requirements under the Renewable Fuels Standard. If confirmed, I look forward to meeting with 
interested stakeholders and Commission staff to better understand the issues involved and what 
additional steps might be warranted. 
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MAROIN/CAPITAL: Chairman Gensler stated repeatedly in Congressional testimony that 
“proposed rules on margin requirements should focus only on transactions between 
financial entities rather than those transactions that involve non-financial end-users.” This 
was good news to commercial end-users. But given the burdens that the Dodd-Frank 
rulemakings have thus far imposed on end-users, there is still substantial concern that 
regulations could inadvertently impact commercial end-users if banks or even non- 
financial counterparties to these contracts are required to post margin or set aside 
regulatory capital for swaps with commercial end users. They may then charge a fee or 
increase prices for swaps with commercial end-user counterparties - or stop transacting 
with commercial end-users altogether. How would you address this concern? 

Giancarlo Response: I believe Congress’ intent was generally to exempt commercial end users 
from the swaps trading and margin requirements of Dodd Frank. I believe Chairman Gensler 
was right in asserting that margin requirements should not impact transactions involving non- 
financial end-users. For that reason, I understand the important concern that margin regulations 
may inadvertently impact commercial end-users if banks or even non-financial counterparties to 
these contracts are required to post margin or set aside regulatory capital for swaps with 
commercial end users. I appreciate how this may lead financial institutions to charge new or 
increased fees or stop transacting with commercial end-users altogether. If confirmed, I will 
look at this issue carefully by meeting with Commission staff and representatives of commercial 
end users to see whether appropriate rule changes or adjustments are warranted so that 
commercial end-users can continue to hedge the true risks of their agricultural or commercial 
businesses. 

COOPF.RATIVES : Further, CFTC has issued a rule which recognizes that the unique 
member-owner structure of cooperatives merits effectively passing through the end-user 
exception available to a cooperative’s members to the cooperatives themselves by providing 
an exemption from the clearing requirements of the DFA for certain swap transactions 
entered into by qualifying cooperatives. That rule provided important relief from the costs 
of clearing requirements for cooperatives which act solely on behalf of their member 
owners who clearly qualify as end-users. It is very important that banking regulators 
follow CFTC’s lead in regard to margin requirements for such cooperative entities. What 
do you suggest that the CFTC do to ensure that actions by other federal regulators do not 
undermine policies set by the CFTC? 

More generally, how do you believe the CFTC can best fulfill Congress’s intent to fully 
exempt commercial end-users from the costs and burdens of regulatory capital and 
margin? 

Giancarlo Response: 1 commend the CFTC for recognizing that the unique member-owner 
structure of cooperatives merits effectively passing through the end-user clearing exception 
available to a eooperative’s members to the cooperatives themselves. I believe the CFTC’s rule 
is a thoughtful approach to the challenges of Dodd Frank’s clearing requirements and the unique 
strueture of member-owned cooperatives. I agree that banking regulators should follow the 
CFTC’s lead in regard to cooperative margin requirements. If confirmed, 1 will use my position 
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as a CFTC Commissioner to champion the CFTC’s approach to cooperative margin requirements 
to Federal banking regulators and other peer regulatory agencies. 

I believe the CFTC can best fulfill Congress’s intent to fully exempt commercial end-users from 
the costs and burdens of regulatory capital and margin by adopting further rules and regulations 
that address end-user concerns with as much thoughtfulness, thoroughness and precision as is 
evident in the cooperative margin exemption. 
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Questions for the Record for Timothy Massad 
From Chairwoman Stabenow 


1. Congress recognized the global nature of markets by including Section 722(d) in the 
Dodd-Frank Act. This provision granted extraterritorial authority to the CFTC. I 
believe in moving forward with strong financial regulatory reform, meeting G-20 
commitments, and having the US lead on these matters, but there have been 
challenges, especially with cross-border coordination. This is one of the most 
important issues before the CFTC. Some have argued that the coordination between 
US and foreign regulators has been insufficient, has caused market fragmentation, 
and, in other ways, has put US companies at a disadvantage to their foreign 
counterparts. Others have argued that global regulatory oversight is essential given 
the global nature of these markets, that risk flows across borders even if regulations 
don’t, and that any delays in this oversight diminish the accountability and 
transparency so important to preventing another financial crisis. 

a. Do you agree with these assessments? How would you address or mitigate 
these concerns? 

b. How should the CFTC move forward with important regulatory oversight 
when the EU is taking a different regulatory approach on certain matters and 
is on a different implementation timeline? 

c. Where do you deviate, if at all, from the agency’s current approach to cross- 
border guidance? 

d. Should we treat branches, subsidiaries, or affiliates of Swap Dealers differently 
when it comes to their cross-border regulatory treatment? 

T believe it is very important that we ultimately achieve a strong international 
regulatory framework for the derivatives markets. The United States should be a 
strong leader in this work. We should work closely with our fellow members of 
the G-20 to fulfill the commitments made five years ago as quickly as possible. If 
confirmed, I intend to make it a priority to build good relationships with our 
international counterparts, and use my best efforts to achieve such refonns as 
quickly as possible. Where timetables and approaches differ, we should work in 
good faith to achieve the goal of international harmonization as quickly as 
possible while maintaining our strong standards. We should avoid market 
fragmentation or putting U.S. companies at a disadvantage, while making sure 
that foreign exposures do not create excessive risks domestically. 1 am aware that 
the Commission has requested public comment on certain aspects of the cross- 
border guidance, and am also mindful of the fact that the guidance is the subject 
of litigation, and therefore would simply note that I look forward to considering 
carefully public comment on these issues and building on the work that has 
already taken place in this area. 

1. The President’s budget included an important increase in funding for the 

Commodity Futures Trading Commission (CFTC). This funding increase is sorely 
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needed. I believe that by not properly funding the CFTC, we are setting this agency, 
and our economy, up for failure. 

a. Could you support additional resources for the agency? 

b. Could you support alternative funding streams, such as a registration fee or 
some sort of user fee, to fund the agency? 

The CFTC is an agency whose responsibilities have grown enormously since the 
passage of the Dodd-Frank Act but its budget has not, and 1 am very concerned 
about the agency’s ability to fulfill its mission. 1 believe we must increase that 
funding and make sure we provide adequate resources to the agency to carry out 
its mission. As we witnessed during the financial crisis, inadequate regulation 
and supervision of our financial system can have enormous costs to the economy 
and the American people. If confirmed, 1 look forward to discussing with you and 
your staff the possibility of alternative funding streams that could help fund the 
agency. 


2. The importance of the CFTC to protecting energy markets from fraud and 
manipulation can’t be overstated. 

a. Do you commit to coordinating and cooperating closely with agencies like the 
Environmental Protection Agency (EPA) or the Federal Energy Regulatory 
Commission (FERC) when it comes to protecting markets, whether that is 
the RIN markets or power markets? 

b. Specifically, would you be willing to work with your staff to make sure the 
CFTC continues to share relevant trading data in a timely manner with the 
FERC, per the MOU recently worked out between agencies? And as you do 
that, I would like to highlight the importance of the agency's legal obligation 
to protect confidential information. 

I believe Americans rightly expect that different agencies of the government will 
cooperate in good faith and work together toward common goals. If confirmed, 1 
look forward to cooperating closely witli other agencies, including continuing the 
work that the CFTC has already begun with FERC to implement the recently 
signed MOU. I also agree it is important to make sure the agency fulfills its legal 
obligation to protect confidential information. 
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Questions for the Record for Timothy Massad 
From Senator Tom Harkin 


1) During the implementation of the Dodd-Frank Act, the CFTC has coordinated closely 
with other financial regulators including the Treasury, the SEC, and foreign regulators. 
This is to he applauded. However, despite this close coordination, when these regulatory 
agencies have differed in their judgments, many have stated that the agencies should not 
move forward with rulemaking until and unless the agencies are about to harmonize their 
regulations. The CFTC has been particularly subject to these attacks. As the Chairman of 
the CFTC, you would be responsible for leading an independent regulatory agency. 

a) If confirmed, how would you approach situations in which you are pressured to act 
in a certain way by other financial regulatory agencies? 

b) Do you believe that the need to pursue regulatory harmonization should limit the 
ability of an independent agency to act on its own in order to best fulfill its mission? 

I deeply appreciate the important role that Congress has established for the Commission as an 
independent agency and, if confirmed, 1 will do all I can to make sure the Commission fulfills that 
role. I would certainly listen to the views of other agencies and seek to work together with them, but 
in my capacity as Chairman of the Commission, I would make decisions based on what I thought was 
right and the best way to fulfill the Commission’s mission. 


2) In section 722(d) of the Dodd Frank Act, Congress clearly stated that CFTC derivatives 
trading requirements may be applied to any swaps activities that “have a direct and 
significant connection with activities in, or effect on, commerce of the United States.” 
Despite this clear Congressional directive, there is still powerful resistance to the guidanee 
issued by the CFTC on this subject. If confirmed, what will you do to ensure that Dodd- 
Frank derivatives guidance is properly applied to the full range of swaps transaetions that 
impaet the U.S. economy and pose risks to the U.S. financial system? 

I have spent the last five years helping our nation recover from the worst financial crisis since 
the Great Depression, including dealing with the consequences of the near collapse of 
American International Group. I am very familiar with the fact that the derivatives market is 
global, that offshore derivatives activity can create significant risk to our financial system 
and that our regulatory system was, at that time, very inadequate to monitor or mitigate that 
risk. If confirmed, I will work to protect the U.S. economy, the U.S. financial system and 
American taxpayers from excessive risks associated with swaps trading, including from 
foreign jurisdictions. 1 am firmly committed to achieving a strong international regulatory 
framework for the derivatives market that is consistent with the high standards set by the 
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Dodd-Frank Act and the G-20 commitments, and if confirmed I look forward to building on 
the work that the Commission has already done in this regard. 

3) At the 2009 Pittsburgh G-20 summit, the major G-20 countries committed to 
comprehensively regulate their derivatives markets by the close of 2012. Yet today in 2014, 
major jurisdictions such as the European Union still have years to go in fully implementing 
their rules. 

a) In order to prevent risks outside the United States from coming back upon our 
economy and citizens, do you believe the CFTC should apply and enforce its 
derivatives rules as to subsidiaries of U.S. banks in jurisdictions that have not yet 
completed their rules? 

b) Or should the U.S. wait for the rest of the world to catch up with our progress? 

c) How will you deal with foreign regulators to achieve regulatory regimes that will 
appropriately protect the people and economy of the United States? 

I believe it is very important that we ultimately achieve a strong international regulatory 
framework for the derivatives markets. The United States should be a strong leader in 
this work. If confirmed, I intend to make it a priority to build good relationships with our 
international counterparts and use my best efforts to see to it that the G-20 commitments 
are fulfilled and reforms are put in place as quickly as possible. Where timetables and 
approaches differ, we should work in good faith to achieve the goal of international 
harmonization as quickly as possible while maintaining our strong standards. While I 
would work with foreign regulators to avoid market fragmentation, we must also make 
sure that foreign exposures do not create excessive risks domestically. I am mindful that 
certain of these matters are the subject of litigation and that the Commission has also 
deferred implementation of certain aspects of the guidance in order to solicit public 
comment, but I would simply note that, if confirmed, my responsibility would be to take 
action to faithfully carry out the Commission’s responsibilities under U.S. law, and 1 
would use my best abilities to do so. 

4) The collapse of Peregrine Financial in my state of Iowa caused significant hardship for 
many lowans. In the wake of this significant fraud, the CFTC and other futures regulatory 
bodies took steps to strengthen customer protections. 

a) Do you believe those steps were sufficient to fully protect customer funds? 

b) Or, does more need to be done, and if so, what? 

I recognize that the failure of Peregrine was very costly and damaging to your 
constituents and generally to the customers of the fitm, as well as to the general level of 
confidence in the futures markets. It is my understanding that the Commission has taken 
measures to strengthen customer protection and the safety and soundness of the 
marketplace. I believe it is important for the Commission to take all reasonable actions 
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within its authority to minimize the risk of failures like this while at the same time not 
creating marketplace inefficiencies or unduly burdening end-users. If confirmed, I look 
forward to listening to the concerns of market participants and working with staff and 
my fellow Commissioners to make sure that the Commission’s rules achieve the goal of 
protecting customer funds without unduly burdening end-users or limiting access to 
markets. I would also look forward to working with you and your staff on this issue and 
on other actions that the Commission should consider to advance these objectives. 


5) Do you believe that automated and algorithmic trading strategies can present unique 
and substantial risks to markets? 

a) What do you see as the Commission's role in addressing these risks? 


b) How do you envision the Commission working with the Securities and Exchange 
Commission to provide effective oversight of this part of the markets? 

As I noted in my opening statement, one of my priorities would be to focus on the issues 
ereated by the fact that the derivatives markets, like all financial markets today, are 
heavily dependent on technology. 1 deeply appreciate the Commission's important role in 

ensuring the integrity of U.S. derivatives markets and the importance of ensuring that all 
market participants have confidence that the derivatives markets operate in a fair manner. 
It is my understanding that the Commission has issued a concept release that looks at a 
variety of issues raised by automated trading environments and algorithmic trading 
strategies, including adequacy of risk controls. If confirmed, I look forward to reviewing 
the comments and discussing these matters with the staff, my fellow Commissioners and 
the relevant stakeholders and working toward making sure that the potential risks created 
by these strategies are addressed. In addition, I recognize that the issues posed by 
automated and algorithmic trading affect both the derivatives and the securities markets 
as we witnessed in the Flash Crash. To the extent it is appropriate for the CFTC to work 
with the SEC on these issues, I will do so. Ultimately, however, 1 will do all I can to 
make sure the Commission takes appropriate action to address these issues in the markets 
subject to its jurisdiction. 

6) How do you envision working with regulators at the Federal Energy Regulatory 

Commission (FERC) to ensure full and effective collection, sharing, and analysis of 

commodity market data? 

I understand that the CFTC and FERC have entered into a memorandum of 
understanding regarding data sharing and that the respective staffs have been at work 
implementing this. If confirmed, I look forward to continuing the cooperation between 
the agencies. 
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7) The Dodd-Frank Act requires the CFTC to consider certain costs and benefits in its 
rulemaking process, but some have been pushing the CFTC to do what they call a full 
“cost-benefit analysis,” which tips the balance and overly weights cost to the industry, 
particularly since so many of the benefits of CFTC rules and actions (like protecting 
commodity producers and consumers, the markets and financial system, as well as our 
economy) are incalculable and unquantifiable. How will you ensure that the CFTC does 
not apply a one-sided economic or cost-benefit analysis that is stricter than required by law 
and thereby curtail appropriate and necessary rulemaking? 

It is my understanding that the Commission is required by law to consider both sides of 
the analysis— that is, the costs and benefits of its regulations and certain orders. It is also 
my understanding that the Commission is required to evaluate the costs and benefits in 
light of five factors: (1) protection of market participants and the public; (2) 
considerations of the efficiency, competitiveness, and financial integrity of the futures 
markets; (3) considerations of price discovery; (4) considerations of sound risk 
management practices; and (5) other public interest considerations. It is also important 
for the Commission to fully consider comments received on the costs and benefits of 
Commission action. If confirmed, I would do my best to make sure the Commission 
appropriately complies with its obligations under the law in this area. 


8) What steps will you take to ensure that settlements in enforcement actions are 
transparently documented, explained, and reviewed by courts or other public tribunals? 

a) When matters are settled out of court, will you commit to full and detailed public 
disclosure so that the American public can scrutinize for whether the settlement is 
appropriate and its terms meet the nature of the violation? 

As I noted in my opening statement, 1 believe robust enforcement is critical to 
maintaining confidence in the integrity of our financial markets and, if confirmed, I will 
make it a priority. As a matter of promoting market integrity by deterring wrongdoing, I 
believe it is important that the Commission make both market participants and the 
general public aware when a wrongdoer has been disciplined for unlawful behavior 
pursuant to an enforcement proceeding. If confirmed, 1 will do all I can to make sure that 
settlements in enforcement actions are appropriately reviewed and disclosed to the public, 
including a description of the conduct involved, the nature of the violations, and the 
sanctions imposed. 

9) What will you do to make sure that you hear all sides of a dehate and get balanced 
advice and recommendations before making policies or rules? 

a) Will you continue the current policies of requiring that all meetings and contacts 
by industry with the agency be promptly and fully disclosed? 


I deeply appreciate the importance of being well informed in connection with 
Commission policies and actions and hearing all sides of a particular issue. If confirmed. 
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I intend to work closely with the staff and my fellow Commissioners, and to proactively 
engage with all types of stakeholders and interested parties, in order to achieve this. I 
support the use of advisory committees, public roundtables and other means that agencies 
may use to obtain public input. I also look forward to listening to you, other Members of 
the Committee and your colleagues regarding your concerns and views. I will also place 
emphasis on the important notice and comment process that attends agency rulemakings. 
With respect to the issue of transparency, I would note that I took a number of steps to 
increase transparency while overseeing TARP. This included publishing on our website 
a daily detailed balance sheet showing the status of TARP funds disbursed and collected 
by program, adding a “TARP Tracker” to the website so that the public could more easily 
understand the programs and how money was spent, publishing regular reports on our 
wind down efforts, publishing quarterly reports with specific metrics on mortgage 
servicer compliance and performance under HAMP, and working with the various 
oversight bodies to make sure they had the necessary information to do their jobs. If 
confirmed, I will do my best to make sure that the Commission follows good policies and 
practices to promote the transparency of agency decisionmaking. 
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Questions for the Record for Timothy Massad 
From Senator Sherrod Brown 


1. You stated in your testimony that banks’ involvement in physical commodities 
activities is an issue largely outside the Jurisdiction of the CFTC... and therefore 

not something that, as the CFTC chair if confirmed, that I would rule on. ” You 
further stated that “...I think it’s very important that the commission use its 
authority. And if confirmed, I would certainly do so, to act if we see evidence of 
manipulation of any type... It's important that we act to prevent that. That is our job. ” 

a. Given the CFTC’s role in protecting and preserving the integrity of 
commodity and energy markets, are there any Commodity Exchange Act 
(CEA) statutory barriers or funding issues preventing the CFTC from 
exerting its proper authority to bring London Metal Exchange (LME) 
aluminum warehouse practices in accord with other global commodity 
exchanges where commodities are traded? 

b. What statutory authority does the CFTC need from the U.S. Congress to 
address this issue? 

c. What would you propose the CFTC do to remedy the irregularities in the 
aluminum warehouse market within its existing authorities? 

In my confirmation hearing, I stated that the issue of whether large bank holding 
companies should be allowed to be in this business or any other particular business — 
particularly given the fact that they receive various forms of assistance from the 
government in the form of deposit insurance and access to the discount window — is 
an extremely important one that deserves consideration. It is my understanding, 
however, that questions as to permissible activities for banks are not generally in the 
purview of the Commission. I also stated that to the extent other regulatory agencies 
are considering that issue and need assistance from the Commission, I would, if 
confirmed, be happy to provide assistance. With respect to the possibility of 
manipulative or fraudulent conduct by banks (or by anyone else, for that matter), it is 
my understanding that the Commission has the authority to prevent and deter 
manipulation or fraud with respect to any commodity in interstate commerce, futures, 
or swaps. I am not aware of any changes to statutory authority that would be needed 
in that regard, but if confirmed, 1 will also consult with Commission counsel on that 
issue. I have read with concern the press reports describing some of the practices in 
this market. If confirmed, 1 intend to look into this issue fully, discuss it with the staff 
and my fellow Commissioners, and also speak with the LME, its regulator (as noted 
below) and market participants to determine if there is conduct that violates the law or 
otherwise warrants Commission investigation or action. Please also see my response 
to question 2 below regarding actions that, if confirmed, I would take. 
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2. There is a no-action letter between the CFTC and the LME allowing the LME to 
operate in the U.S. provided the LME ensures fairness to market participants. 
Specifically, the no-action letter states “members of the LME must promote high 
standards of fair dealing and integrity in trading.” It has been publically stated by 
CFTC officials that the CFTC can revoke and suspend any no-action letter that is 
issued. 

a. Do you view the current activities of the LME and U.S.-based LME 
aluminum warehouses as consistent or inconsistent with the existing no- 
action letter? 

h. If so, what options does the CFTC have to remedy this type of behavior to 
return the LME to a proper, free-market exchange of global aluminum price 
discovery? 

c. At what point would revoking the no-action letter be an appropriate remedy 
to the LME aluminum warehouse issue? 

d. If you need more information to answer this question, what steps have you 
taken or do you need to take to get the information you need? 


As you note, the Commission has issued a no-action letter to the LME with respect to 
its operation as a foreign board of trade (FBOT) within the United States. It is also 
my understanding that the LME has applied for registration with the Commission as 
an FBOT under the rules issued pursuant to the Dodd Frank Act. If confirmed, I 
intend to discuss these matters with the staff, my fellow Commissioners, market 
participants, and the LME and consider what action may be appropriate by the 
Commission. I also intend to work closely with foreign regulators including the 
United Kingdom’s Financial Conduct Authority (FCA), the home regulatory authority 
of the LME. 1 would seek discussions with the LME and the FCA, including around 
the review of recent modifications made by the LME to the aluminum contract as 
well as other proposals that may be considered. I would also be happy to discuss 
these issues further with you and your staff. 


3. In 2006, the CFTC subpoenaed Platts, the leading provider of spot and contract 
prices in the global metals market, to investigate the accuracy of trade data 
submitted to Platts. McGraw-Hill, Platts’s parent company, publicly acknowledged 
that “some energy companies and individual traders have repeatedly attempted to 
manipulate the price indexes produced by publishers such as Platts.” In 2002, 
during another CFTC investigation regarding energy prices, two power companies 
“disclosed that some of their traders provided inaccurate pricing information to 
Platts.” Such benchmarks by price reporting agencies based on producer 
announcements, negotiations, or gathering of market information have come under 
scrutiny. The first thing that comes to mind is LIBOR. 
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a. If confirmed for this position, would you be committed to making the 
outcome of the CFTC’s investigation into the Platt’s pricing mechanism 
public? 

b. Do you believe such benchmarks are usual for the market to determine the 
price if commodities? 

The recent enforcement actions concerning manipulation of LIBOR, as well as press 
reports concerning possible manipulation and other deficiencies involving other 
benchmarks, have highlighted the importance of benchmarks as well as their 
vulnerabilities generally. Structurally sound benchmarks free from manipulation are a 
critical part of sustaining market confidence and integrity. It is my understanding that 
there is considerable work going on among regulators internationally to arrive at 
principles and practices that are designed to ensure benchmarks have integrity and are 
free of manipulation. These reforms are an important priority for me and, if 
confirmed, I would actively engage in these efforts, and determine with my staff and 
my fellow Commissioners whether additional efforts are warranted with regard to 
particular benchmarks affecting markets regulated by the Commission. If confirmed, 

I would also discuss with the staff and my fellow Commissioners your request that 
the outcome of the 2002 investigation that you reference be made public and would 
be happy to get back to you. 

4. From Long-Term Capital Management in 1998 to AIG Financial Products in 2008, 
we have seen that U.S. institutions and financial markets can feel the consequences 
of trades made overseas. That is why the Dodd-Frank Act gave the CFTC authority 
over cross-border transactions, and that is why the cross-border rules are so 
important. Understanding that the courts will weigh in on the cross-border rule, do 
you support the CFTC’s cross-border rules, and what will you do to keep them as 
strong as possible? 

Having spent the last five years helping our nation recover from the financial crisis and in 
particular dealing with the near collapse of AIG, 1 am very familiar with the fact that the 
derivatives market is global, that offshore derivatives activity can create significant risk 
to our financial system and that our regulatory system was, at that time, very inadequate 
to monitor or mitigate that risk. 1 am mindful that the cross-border guidance published by 
the Commission is the subject of litigation and therefore it would not be appropriate for 
me to comment on it at this time. However, I can assure you that I will work to protect 
the U.S. economy, the U.S. financial system and American taxpayers from excessive 
risks associated with swaps trading, including from foreign jurisdictions. I believe that it 
is very important that we achieve a strong international regulatory framework for the 
derivatives market that is consistent with the high standards set by the Dodd-Frank Act, 
and I look forward to building on the work that the Commission has already done in this 
regard. 
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Questions for the record for Timothy Massad 
From Senator Amy Klobuchar 

1) The Dodd-Frank Act sets position limits or hard caps on a range of commodities, 
including energy products. Commercial hedges are based on an actual physical 
product, like corn or wheat and are exempt from these position limits. However, 
many common commercial practices used in agri(;ulture are caught by these 
position limits. This provides the farmer with a set price and budget certainty. 
Should the list of allowed hedges include the types of transactions common in 
agriculture? Will you work with those who trade physical commodities to ensure 
that the exemptions to the position limit rule allow for the normal practices of these 
businesses? 

I recognize the important role that the derivatives markets play for hedging commercial risk 
and believe it is critical that these markets remain effective tools for farmers, ranchers and 
other end-users to manage their risks efficiently. It is my understanding that the 
Commission’s recently proposed position limits rule contains exemptions for many types of 
hedging activities that are common in agriculture. 1 also recognize that there may be some 
who believe that changes are needed to these or other aspects of the proposed rule. If 
confirmed, I look forward to reviewing the comments on the proposed rule and discussing 
these matters with the staff, my fellow Commissioners and stakeholders to make sure that 
any final action taken by the Commission provides for appropriate exemptions. 

2) The commodities markets involve essentially two kinds of participants: commercial 
end users and financial institutions. The Dodd-Frank Act requires that both types 
of derivative trade participants to put up the cash for these derivatives or swap 
trades in a margin account The Dodd-Frank Act also provided an exemption from 
the margin requirement for some of types of the typical transactions used by 
commercial end users. However, commercial end users still may be required to 
have a margin account for many of the typical transactions used to conduct their 
business which can tie up their available cash. What factors would you take into 
account as the CFTC determines how the margin requirements would apply to 
commercial end users and financial institutions? Will you work with these 
commercial end users to ensure that these risk management tools remain affordable 
for these businesses? 

I recognize the importance of making sure that the derivatives markets continue to function 
efficiently for commercial end users and that such businesses must be able to hedge risks 
efficiently. It is my understanding that Congress exempted from the clearing requirement 
swap transactions involving nonfinancial end-users that hedge commercial risk, and that the 
Commission’s proposed rules on margin for uncleared swaps would require swap dealers to 
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collect margin on uncleared swaps for transactions with financial counterparties but not with 
nonfmancial commercial end users. If confirmed, 1 look forward to working with the staff, 
my fellow Commissioners and market participants to make sure we keep in mind the needs 
of commercial end users, including the overall affordability of such risk management tools. 


3) Speculative trading has played a role in the commodities markets, notably the gas, 
oil and wheat markets in the past. However, end users who have a stake in the 
actual underlying commodity, such as wheat growers, may not able to conduct their 
business because of rules put in place to curb the abuses by speculators and 
financial institutions. What steps can the CFTC take to make sure that end users 
are able to conduct their business and that the market best reflect the forces of 
supply and demand while managing excessive speculation? 

It is my understanding that the Commission has proposed a position limits rule designed to 
prevent or deter excessive speculation in certain commodities while at the same time 
allowing for end users to continue to use these markets effectively to hedge their commercial 
risk and engage in price discovery. If confirmed, I look forward to reviewing the comments 
on the rule and working with staff and my fellow Commissioners and listening to market 
participants to ensure that the Commission’s rules accomplish those objectives. In addition, 
if confirmed, I would support robust market surveillance and enforcement efforts to prevent 
and deter fraud and manipulation and pursue wrongdoers. 

4) Position limits play an important role in reducing excessive speculation and 
protecting consumers from market manipulation. The CFTC has proposed setting 
position limits for cash settled contracts at a higher ievei than the iimits for 
physicaliy settied contracts. How do you think that this aspect of the CFTC’s 
position iimit rule would impact liquidity in the physicaiiy settied market and its 
price discovery mechanism? What steps do you believe the CFTC shouid take to 
reduce the risk of market manipulation from iarge market participants using one 
market to influence the price for similar contracts in another market? 

The Commission has proposed a position limits rule that is intended to prevent and deter 
excessive speculation. It is my understanding that the proposal contains a conditional spot 
month limit that would provide for a higher limit for cash settled contracts where, among 
other things, the market participant does not have a position in the physically settled 
contracts. It is also my understanding that there are different views among market 
participants on this issue. If confirmed, I look forward to reviewing the comments and 
working with staff and my fellow Commissioners to take final action on the proposal in a 
thoughtful manner. 
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Questions for the Record for Timothy Massad 
From Senator Bennet 


As we work to implement Dodd-Frank, it’s important that other countries’ rules on 
clearing and trading are consistent with ours. This will promote greater financial stability 
and ensure that U.S. companies are not placed at a competitive disadvantage to foreign 
ones. What steps will you take to ensure that our rules on trading and clearing are fully 
harmonized with other countries? Will you work to create a level playing field for all 
market participants? 

I believe it is very important that we achieve a strong international regulatory framework for the 
derivatives markets. The United States should be a strong leader in this work. If confirmed, I 
intend to make it a priority to build good relationships with our international counterparts and 
use my best efforts to put these reforms in place as quickly as possible. We should work closely 
with our fellow members of the G-20 to fulfill the commitments made five years ago to bring 
transparency and regulation to this market. Where timetables and approaches differ, we should 
work in good faith to achieve the goal of international harmonization as quickly as possible 
while maintaining our strong standards. 1 will work to avoid market fragmentation or putting 
U.S. companies at a disadvantage while making sure that foreign exposures do not create 
excessive risks domestically. 
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Questions for the Record for Timothy Massad 
From Senator Donnelly 

1) When I met with each of you, I asked each of you for your thoughts about the 
commission’s budget and available resources. You all said you wanted to get into 
your positions and see the needs first hand. We also talked about the possibility of 
creating a self-funding mechanism for the commission that would provide you with 
sufficient resources without restricting access for market participants. Will each of 
you commit to getting back to this committee in the coming months with your 
thoughts and ideas for appropriately funding the commission? 

It is essential that the Commission has sufficient resources to do its job. If confirmed, I 
look forward to getting back to the committee in the coming months with my thoughts 
and ideas on appropriately funding the Commission. 

2) When the CFTC established its definition of “swap dealer,” it created S25 million de 
minimis threshold for swaps involving special entities and a S3 billion level for 
swaps with all other entities. As a result of this lower threshold, publically-owned 
utilities, like the Indiana Municipal Power Agency, have fewer counterparties 
available to help them manage risk when compared to their investor-owned 
counterparts. As a result, their input prices are more likely fluctuate and ratepayers 
are more likely to see unanticipated swings in their bills. I’ve introduced legislation, 
cosponsored by many members of this committee, that would solve this problem, 
but I believe the CFTC can address this issue as well. Will you commit to work with 
stakeholders to see if you can find a solution to this issue? 

It is my understanding that the joint final rule of the CFTC and the SEC, which defines 
the de minimis threshold to register as a swap dealer, set a lower threshold for dealing 
activity involving special entities in light of the statutory requirement in Title VII to 
afford a higher level of protection to special entities when they engage in derivatives 
transactions with swap dealers. I understand the Commission has issued a no-action 
letter addressing this issue, but that concerns remain with the effectiveness of that relief, 
and that the Commission intends to hold a public roundtable next month to explore the 
issue further. If confirmed, 1 look forward to working with the staff, my fellow 
Commissioners and stakeholders to make sure the Commission’s regulations 
appropriately balance the business needs of utility special entities with the statutory 
requirement for a higher level of protection for special entities. 

3) The Energy and Environmental Markets Advisory Committee was created in Dodd- 
Frank to advise the Commission on important new developments in energy and 
environmental futures markets that may raise new regulatory issues, and the 
appropriate regulatory response to ensure market integrity and competition, and 
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protect consumers. The committee is obligated to meet not less than twice a year, 
but has not met since September 2009. Will you commit to ensuring this advisory 
committee will meet as its obligated to under law? 


If confirmed, I will look into why the Energy and Environmental Markets Advisory 
Committee has not met and work to make sure it meets as required by law. 
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Questions for the Record for Timothy Massad 
From Senator Heitkamp 


1) The CFTC was created to regulate the futures markets for predominantly 
agricultural commodities. Over time, its authority has expanded as the types of 
commodities being traded has expanded. However, nothing has changed in that the 
core function of the CFTC is to provide oversight to the futures market for 
agricultural commodities. There is a long history of the CFTC having 
commissioners who understand and have a working knowledge of how agricultural 
markets operate. While the nominees being considered for the CFTC may all be 
well qualified, including yourself, I am concerned that none of you have a 
background that includes the agriculture industry. What are you going to do to 
ensure you understand how the agricultural futures market works? Will you bring 
in staff into your office that understands how farmers, grain handlers, and 
agribusiness use these markets? 

I appreciate the fact that the regulation of agricultural commodity futures was the 
principal reason for forming the CFTC and it continues to be an extremely important part 
of its mission today. Agriculture is vital to our economy, and futures markets are vital to 
the ability of producers and others in the agricultural industry to hedge price and 
production risk. 1 also appreciate how the agricultural sector affects many facets of our 
economy and many businesses. As a lawyer, I advised a wide range of commercial 
enterprises on their use of derivatives to hedge physical commodity and financial 
exposure, including many businesses that dealt with the agricultural sector, such as a 
fertilizer producer and a rural lender. If confirmed, 1 look forward to reaching out to 
agricultural stakeholders to obtain their views regarding Commission policies and actions 
that affect those markets. In this regard, I would want to make sure that the Agricultural 
Advisory Committee meets regularly. 1 would also look forward to working with you 
and other members of the Committee and your respective staffs and listening to your 
concerns. 

2) I would like to hear your thoughts on the recent rulemaking regarding residual 
interest. End users and agricultural marketers in my state are concerned about the 
increased costs that come with this rule. Even the farmer customers, whom the 
CFTC is trying to protect with this rule, were opposed to it. The CFTC's residual 
interest rule seeks to enhance customer protection by requiring futures commission 
merchants — the Firms that actually place orders to buy and sell futures on behalf of 
customers — to do their residual interest calculation earlier. The result is that these 
FCMs either would have to cover margin calls with their own money or they would 
be compelled to require that customers pre-margin their hedge accounts. The 
problem is that pre-margining increases customer costs and may drive some 
hedgers ~ namely farmers ~ out of futures markets. In addition, pre-margining 
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puts more customer money at risk if another MF Global insolvency occurs as a 
result of a breach of segregated accounts. 

Can you give me your thoughts on the proposed rule and the timeline for 
implementation and enforcement? 

If you are confirmed as a CFTC commissioner, are you willing to reevaluate the 
residual interest rulemaking, and sitting down with stakeholders to find a workable 
solution? 

Are there other approaches to increasing customer protections that you may 
consider that do not involve increasing costs for hedgers? 

I believe it is very important that end-users who have traditionally relied on the futures 
markets to hedge commercial risk can continue to do so efficiently, and that the 
Commission’s rules do not unfairly burden them, particularly smaller businesses and 
participants. It is my understanding that the recent rulemaking concerning residual 
interest was intended to enhance the protection of end-users and strengthen the safety and 
soundness of the marketplace, by providing that one customer’s funds cannot be used to 
cover another customer’s margin and by reducing the risk that a nondefaulting customer’s 
funds would be lost in the event of a failure of an FCM. I also appreciate that some are 
concerned that the rule will effectively require margin to be posted sooner, and that this 
could be burdensome for some participants. It is my understanding that the Commission 
has therefore decided to implement the changes to the posting of residual interest over a 
five year period. 1 understand that the Commission will study the effects of an initial 
change to be made in November, as well as the feasibility and desirability of moving the 
deadline for FCMs to use their own funds to cover any customer’s deficit to the time of 
settlement. If confirmed, I look forward to reviewing the results of the study, listening to 
the concerns of market participants and working with staff and my fellow Commissioners 
to make sure that the Commission’s rules achieve the goal of protecting customer funds 
without unduly burdening end-users or limiting access to markets. 

3) Chairwoman Debbie Stabenow and other members of this Committee have 
mentioned their concern that a lack of transparency has opened the door for 
manipulation in the market for RINs. Prices for the credits, also known as RINs, 
have been particularly volatile in 2013, rising from their starting point of a few cents 
in January to $1.44 in July and settling back in the 70-cent range. Can you share 
your views on the CFTC’s jurisdiction to oversee the RIN market? Understanding 
that this product is not a future, option, put, or swap - is there a role for CFTC to 
play in giving certainty to the RIN market? This Committee will soon consider 
legislation reauthorizing the CFTC. Would providing CFTC oversight authority 
over the RINs market be a wise option to consider? Are there other regulatory 
bodies that are better situated to oversee this market? 

I appreciate that recent trading in the RIN market has been a source of concern for many, 
particularly those involved in the production or sale of ethanol, and that there have been 
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allegations of manipulation in the trading of RfNs. It is my understanding that the 
concerns have largely been focused on the cash market for trading and creating RfNs. 
While there are futures contracts related to RINs, these have been only thinly traded 
historically. The Commission has the authority to prevent fraud and manipulation with 
respect to any commodity in interstate commerce, and 1 believe that strong enforcement 
is essential to safeguarding our markets. If confirmed, I look forward to discussing with 
the staff, my fellow Commissioners, and you and your staff the issues facing the RIN 
market and what might be done to address them. 
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Questions for the Record for Timothy Massad 
From Senator Walsh 

1. There is growing evidence that excessive speculation on agricultural commodities 
has some influence on price volatility. While the futures market provides an import 
piece of a risk management plan for farmers, increased price volatility means 
uncertainty. On the other hand, many also believe that the market is largely self- 
correcting, and that participation in the futures markets provides more information 
to the supply and demand basics that, ultimately, contribute to a more stable 
market. Do you think there is excess speculation on any commodities? If the answer 
is yes, what steps if any do you believe the agency should take within its existing 
authority to curtail speculation? How should the concerns of commodity end-users 
be prioritized in this discussion? 

I believe it is critical that the commodity futures markets remain effective tools for 
farmers, ranchers and other end users to manage their risks efficiently. It is my 
understanding that the Commission has been given the responsibility to set position limits 
to, among other things, “diminish, eliminate or prevent” excessive speculation, which 
Congress has found is “an undue and unnecessary burden on interstate commerce.” It is 
also my understanding that the Commission has proposed a rule to implement position 
limits in certain commodities, and the proposed rule provides exemptions for bona fide 
hedging activities. If confirmed, I look forward to reading the comments and discussing 
these matters with the staff, my fellow Commissioners and stakeholders to make sure that 
any final action taken by the Commission is thoughtful and takes the concerns of end- 
users into account. 


2. When you enter the CFTC you will be met with several proposed rules as well as 
final rules that have not yet been fully implemented. These rules will have an 
impact on Montana producers, either directly or indirectly. Considering that you 
do not have a strong background in agriculture, what outreach initiatives do you 
have in mind to ensure that the perspectives and priorities of America’s farmers 
and ranchers are heard throughout the process? 


Agriculture is vital to our economy, and futures markets are vital to the ability of 
producers and others in the agricultural industry to hedge price and production risk. I 
deeply appreciate that the agricultural sector affects many facets of our economy and 
many businesses. As a lawyer, I advised a wide range of commercial enterprises on their 
use of derivatives to hedge physical commodity and financial exposure, including many 
businesses that dealt with the agricultural sector, such as a fertilizer producer and a rural 
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lender. If confirmed, I will reach out to agricultural stakeholders to obtain their views 
regarding Commission policies and actions that affect those markets. In this regard, I 
would want to make sure that the Agricultural Advisory Committee meets regularly. I 
would also look forward to working with you and other members of the Committee and 
your respective staffs and listening to your concerns. 
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Questions for the Record for Timothy G. Massad 
From Senator Cochran 


Question 1: In issuing its cross-border guidance, the Commission did not utilize the formal 
rulemaking process. 

A. Are you committed to following the Administrative Procedures Act and utilizing 
the formal rulemaking process during your tenure? 

B. Do you plan to adhere to the “Path Forward” in working with European and 
other international regulators to share jurisdiction of these important derivatives 
markets? 

Having been a lawyer for many years, as a general matter, I appreciate the importance of 
adherence to the requirements of the Administrative Procedures Act and the rulemaking 
process. I also recognize that regulatory agencies use notice and comment rulemaking 
processes as well as other tools, such as guidance and no-action letters, depending on the 
circumstances. If confirmed, I would do all I can to make sure the Commission abides by its 
obligations under the law and utilizes notice and comment rulemaking where appropriate. If 
confirmed, I would also work in good faith with our international counterparts toward the 
goal of having a strong international regulatory framework for the derivatives market. It is 
my understanding that much work has already been done in this regard including the 
understandings set forth in the “Path Forward” document. While it is important to work 
cooperatively with international counterparts, the responsibility to implement and enforce 
United States law remains with the Commission. 

Question 2: Congress created the Financial Stability Oversight Council (FSOC) in order to 
assure that emerging risks to our financial system were identified and to improve 
coordination among federal financial regulatory agencies. But, Congress specifically didn't 
ask any of the independent agencies, such as the CFTC, to relinquish their separate views. 
In fact, the value of the FSOC is that each member brings their agency’s expertise and 
viewpoints to the table. Since your prior Administration experience is squarely within 
Treasury,- I would like your assurance that as you discharge your duties on FSOC you will 
represent the views and perspective of the CFTC and its regulatory regime. I would be 
concerned, for example, if you were to support FSOC actions that would give the Fed 
primary oversight over commodity pool operators and commodity trade advisors since the 
CFTC has a robust risk-based regulatory regime for these entities. 

A. Can you assure me that you will maintain the independence and jurisdiction of 
the CFTC when it participates in FSOC decisions? 

B. Can you assure me that as an FSOC member you will not vote to extend the 
jurisdiction of the Fed over entities that the CFTC already regulates? 



267 


Responses of Timothy G. Massad to Questions of Senator Cochran 


C. With respect to the discharge of your duties as an FSOC member, can you assure 
me that you will seek input from your fellow Commissioners and that you will 
provide a public rationale for any vote that diminishes the independence or 
jurisdiction of the CFTC, including an explanation as to why CFTC oversight was 
inadequate to address the concerns identified by FSOC? 

It is my understanding that the FSOC was created to identify and monitor potential threats to 
the stability of the U.S. economy and financial system and, more generally, as a forum where 
financial regulators could work together, each bringing particular expertise to assess 
emerging risks across the financial system. It is also my understanding that the Chairman of 
the Commission participates on the FSOC as an individual voting member. If confirmed, I 
would use my best judgment and ability to discharge those responsibilities in accordance 
with the law. In addition, if confirmed, in my capacity as the Chairman of the Commission, I 
would use my best judgment and ability to see that the Commission fulfills its responsibilities 
under the law, including that it fully exercise its duties to regulate the markets and market 
participants in its Jurisdiction and that the independence of the Commission is maintained. 


Question 1: The Commission historically has been charged with regulatory authority over 
the commodity futures markets, such as wheat, corn and cotton. As the agency’s oversight 
role has grown in recent years, groups representing agriculture commodity and producer 
interests have stressed the need for leaders of the CFTC to recognize and understand the 
importance of American agriculture and to willingly engage with representative groups as 
vital stakeholders in the marketplace. It is critical for leaders of the CFTC to recognize 
and understand the importance of American agriculture. If confirmed, how do you plan to 
engage with agricultural groups as well as with other end-users? 

Agriculture is vital to our economy, and futures markets are vital to the ability of producers 
and others in the agricultural industry to hedge price and production risk, 1 appreciate that 
the agricultural sector affects many facets of our economy and many businesses. As a 
lawyer, 1 advised a wide range of commercial enterprises on their use of derivatives to hedge 
physical commodity and financial exposure, including many businesses that dealt with the 
agricultural sector, such as a fertilizer producer and a rural lender. If confirmed, 1 look 
forward to reaching out to agricultural stakeholders to obtain their views regarding 
Commission policies and actions that affect those markets. In this regard, 1 would want to 
make sure that the Agricultural Advisory Committee meets regularly. I would also look 
forw'ard to working with you and other members of the Committee and your respective staffs 
and listening to your concerns. 


Question 2: This Committee has received comment letters stating that implementation of 
the Dodd-Frank Act has led to confusion and unwarranted expense for market 
participants. Some commenters stressed that the CFTC has implemented rules in an 
illogical and at times haphazard manner, leading to unnecessary cost and confusion for 
market participants. The Commission has developed a habit of waiting until the last 
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minute to provide no-action or delayed compliance relief for market participants. How 
would you address these concerns? 

As a lawyer who advised commercial businesses engaged in hedging activities and subject to 
various regulatory regimes, I appreciate the importance of clarity and certainty in 
mlemaking. I also recognize that guidance and no-action letters can he appropriate tools to 
respond to particular circumstances, concerns or questions that may arise under the law or 
Commission rules and regulations. If confirmed, I would seek to ensure that the Commission 
acts in a manner which provides as much clarity and certainty as possible to market 
participants as well as opportunity for public input. 


Question 3: Do you think the CFTC should be required to fully assess and quantify the 
costs and benefits associated with the rules and orders it puts forward? 

It is my understanding that the Commission is required by law to consider the costs and 
benefits of its regulations and certain orders and evaluate the costs and benefits in light of 
five factors: (1) protection of market participants and the public; (2) considerations of the 
efficiency, competitiveness, and financial integrity of the futures markets; (3) considerations 
of price discovery; (4) considerations of sound risk management practices; and (5) other 
public interest considerations. It is also important for the Commission to fully consider 
comments received on the costs and benefits of Commission action. If confirmed, I would 
do my best to make sure the Commission appropriately complies with its obligations under 
the law in this area. 


Question 4; We have heard from end-user stakeholders that they should not be subject to 
margin and capital requirements for their exempt swaps. 

A. Wouid you agree that margin and capital requirements should not to be imposed 
on end-users? 

B. Wouid you support a rule change to fix this problem yourseif? 

Congress provided that nonfinancial commercial end users are exempt from the clearing 
mandate when hedging their commercial risks. It is my understanding that under the 
Commission’s proposed rule regarding margin for uncleared swaps, nonfinancial commercial 
end users would not be required to post margin. It is also my understanding that the 
Commission’s proposed rule on capital requirements would impose capital requirements on 
certain swap dealers and major swap participants, and not nonfinancial commercial end 
users. If confirmed, I look forward to listening to the concerns of commercial end-users and 
taking final action on these rules in a timely and thoughtful manner. 

Question 5; Public power companies provide vital services to urban and rural 
communities. I understand that utility companies (as well as other non-financial entities) 
are no longer willing to enter into energy swaps with government-owned utilities for fear of 
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exceeding the “special entity de minimis” threshold and thereby having to register with the 
CFTC solely because of their dealings with government-owned utilities. This concern has 
been expressed by utilities in Mississippi and across the country. 

A. How can we address the concern that these government-owned utilities have 
expressed about having fewer counterparties to their risk mitigating transactions? 

B. Are you willing to work with fellow Commissioners and market participants to fix 
this issue? 

It is my understanding that the joint final rule of the CFTC and the SEC which defines the de 
minimis threshold to register as a swap dealer set a lower threshold for dealing activity 
involving special entities in light of the statutory requirement in Title VII to afford a higher 
level of protection to special entities when they engage in derivatives transactions with swap 
dealers. It is also my understanding that the staff of the CFTC subsequently issued a no- 
action letter which raised this de minimis threshold for swaps with utility special entities to 
$800 million, a level which had been previously suggested by certain representatives of 
utility special entities. 1 understand that concerns remain with the effectiveness of that relief 
and the Commission has scheduled a public roundtable on this issue for next month. If 
confirmed, I look forward to working with the staff, my fellow Commissioners and 
stakeholders to make sure the Commission’s regulations appropriately balance the business 
needs of utility special entities with the statutory requirement to provide a higher level of 
protection for special entities. 


Question 6: At your confirmation hearing concerns were raised regarding CFTC Rule 1.35 
recordkeeping requirements. This rule has proven to be a burden for small and mid-sized 
market participants. Are you willing to work with these groups to craft regulatory relief 
that is clear and realistic for these market participants? 

It is very important that small and mid-sized market participants are able to hedge risk 
efficiently in futures and swaps markets. I understand that market participants have raised 
concerns regarding the recordkeeping requirements set forth in CFTC Rule 1.35. It is also 
my understanding that the Commission has scheduled a public roundtable on this issue for 
next month. If confirmed, I look forward to working with the staff, my fellow 
Commissioners and stakeholders to make sure that Commission regulations do not unduly 
burden small and mid-sized market participants. 

Question 7: The agriculture community is concerned that proposals regarding increased 
residual interest requirements for futures commission merchants will dramatically raise 
the costs of hedging and investing in the futures markets and could result in limited market 
access for agricultural hedgers and smaller speculative investors. 

A. Have any customers ever lost money because of the way margin deficiencies are 
handled under the current system? 
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B. We understand that the CFTC is to undertake a study of this rule change but that 
irrespective of the outcome of the study the new rule will go into effect absent 
further rulemaking by the CFTC. Are you willing to take a data driven approach to 
this issue and change the rule if the study results favor a change? 


It is my understanding that the Commission’s recent rulemaking concerning residual interest 
was intended to enhance the protection of end-users and strengthen the safety and soundness 
of the marketplace, by providing that one customer’s funds cannot be used to cover another 
customer’s margin and by reducing the risk that a nondefaulting customer’s funds would be 
lost in the event of a failure of an FCM. It is also my understanding that these changes were 
prompted, in part, by recent failures of FCMs. I understand that some stakeholders are 
concerned that the rulemaking will effectively require margin to be posted sooner and that 
this could be burdensome for some participants. It is my understanding that the final rule 
approved by the Commission provides that these requirements are to be phased in over a five 
year period. 1 understand that the Commission intends to study the effects of an initial 
change to be made in November, as well as the feasibility and desirability of moving the 
deadline for FCMs to use their own funds to cover any customer’s deficit to the time of 
settlement. If confirmed, I look forward to reviewing the results of the study, listening to the 
concerns of market participants and working with staff and my fellow Commissioners to 
make sure that the Commission’s rules achieve the goal of protecting customer funds without 
unduly burdening end-users or limiting access to markets. 1 would also look forward to 
working with you and your staff on this issue. 


Question 8: Many market participants have significant reservations about the efficacy of 
position limits as set out in the current CFTC proposed rule. 

A. Do you agree that position limits should be imposed only after a finding of need 
and effectiveness on a contract-by-contract basis, using reliable, recent, and 
relevant market data? 

B. Would you agree that if the CFTC finds that it must set position limits, such limits 
should be based on quantitative findings, including the size and depth of markets? 

It is my understanding that Congress in the Dodd-Frank Act directed the Commission to 
establish position limits and that the Commission has re-proposed a position limits rule 
which sets forth a finding of necessity. If confirmed, 1 look forward to reviewing the 
comments on the rule and discussing it with the staff, my fellow Commissioners and market 
participants. In considering the proposed limits, 1 would consider factors such as the size and 
liquidity of markets, and I would look forward to being informed by the most recent and 
reliable data that is available. 


Question 9: A properly functioning position limits regime is not only dependent on a clear 
understanding of deliverable supply for a particular commodity but also on a workable 
hedge exemption process. 
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A. Will you ensure that the flnal position limits rule provides end-users with the 
flexibility they have historically had under the CFTC’s approach to bona flde 
hedging? 

B. Since federal agencies, generally speaking, do not respond quickly to market 
innovation and changing practices, would you agree that the CFTC’s current 
proposal with respect to bona fide hedging should not limit end-users’ ability to 
properly and efficiently hedge risk by restricting the availability of the bona fide 
hedge exemptions from position limits to a limited set of enumerated transactions? 

C. Would you agree that the CFTC’s current bona fide hedge exemptions proposal, 
which limits exemptions to a very narrow list that does not include many current 
hedging best practices, is overly restrictive and incompatible with the realities of the 
market? 

D. Given the budgetary constraints and the stretched CFTC resources, would you 
agree that requiring end-users to get specific CFTC approval to hedge certain 
current or anticipated risks as a bona fide hedge before entering into a transaction 
will hinder their ability to operate their businesses effectively? 

I recognize the important role that the derivatives markets play for hedging commercial risk 
and believe it is critical that these markets remain effective tools for farmers, ranchers and 
other end-users to manage their risks efficiently. It is my understanding that there are a 
variety of elements relating to hedging activities in the Commission’s recently proposed 
position limits rule, including enumerated exemptions which do not require prior approval of 
the Commission. I also understand that the proposed rule has a procedure for obtaining 
Commission approval for other activities that a participant believes may not be specifically 
enumerated in the rule but are nevertheless commonly used in the market. It is my 
understanding that some market participants believe that changes are needed to these 
provisions or other aspects of the proposed rules. If confirmed, I look forward to reviewing 
the comments on this rule and discussing these matters with the staff, my fellow 
Commissioners and stakeholders to make sure that any final action taken by the Commission 
provides for appropriate exemptions for bona fide hedging, including enumerated exemptions 
that cover the most common risk-reducing practices and do not require Commission 
approval. If confirmed, I would also do the best job I can to enable the Commission to be as 
responsive as possible, given its budgetary constraints, to the needs of market participants 
generally, whether they are seeking exemptions, interpretations or other assistance. 


Question 10: Given that Congress carefully designated protections for end-users in the 
Dodd-Frank Act and considering that the CFTC has authority to grant exceptions, would 
you agree that the CFTC should take measures to ensure that only entities that meet a 
common sense definition of “financial entity” are regulated as such? 
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As you noted, Congress provided a variety of exemptions for end-users in the Dodd-Frank 
Act. It is my understanding that the Commission has proposed or implemented rules related 
to making those exemptions effective. If confirmed, I look forward to taking final action on 
any proposed rules, and meeting with end-users to discuss their views on how Commission 
regulations affect their business, including discussing potential areas where further 
Commission action may be warranted. 


Question 11: Since a change to the swap dealer de minimis level would significantly impact 
the market structure and potentially harm end-users by limiting the availability of 
counterparties, will you commit to engaging in a formal rulemaking before any change is 
made to the $8 billion swap dealer de minimis level? 

It is my understanding that the de minimis level in the definition of swap dealer is currently at 
$8 billion and is currently set to decrease to $3 billion after a five-year phase-in period unless 
the Commission takes further action. I also understand that the Commission has committed 
to doing a study of the effects of the swap dealer definition, including the de minimis level. 

If confirmed, I look forward to considering the study, once completed, making sure the 
Commission receives public comments on the study from interested stakeholders, and then 
determining what action the Commission should take to make sure that the swap dealer 
definition is appropriate, that entities regularly dealing in swaps are appropriately regulated, 
and that the markets continue to function efficiently for end users. 


Question 12: As you may know, the CFTC has, in direct contradiction to Congressional 
intent, indicated that they will regulate certain physical contracts as swaps. The Senate 
Agriculture Committee has received comment letters from energy companies and other 
end-users about options and forward contracts with embedded volumetric optionality that 
physically settle — they believe these contracts should be excluded from the definition of a 
swap on the basis that they do not pose systemic risk and haven’t traditionally been viewed 
as swaps. 

A. Are you aware that (1) the Commodity Exchange Act excludes from the definition of 
“swap” transactions that are “intended to be physically-settled” and (2) the CFTC 
has an interim-final rule on this issue outstanding, under which they have taken 
comment, but not responded to those comments? 

B. Given that exclusion from the definition, would you agree that options that result in 
the physical delivery of a commodity and forward contracts that contain some level of 
variability in how much of a physical product is ultimately delivered - but in all cases 
do involve the actual sale and delivery of a nonfinancial commodity - fall outside of 
the definition of a “swap”? 

C. Finally, will you ensure that the Commission considers the comments submitted to it 
regarding the interim final rule on this topic and that the Commission issues a final 
rule that addresses the concerns raised in those comments? 
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I am aware that option and forward contracts are essential tools for end-users to manage 
their commercial risks. I understand that the Commission has taken a variety of actions 
related to these contracts, but that concerns remain among end-users. If confirmed, I look 
forward to meeting with the staff, my fellow Commissioners and stakeholders and 
reviewing comments received on these issues to determine what additional actions in this 
area may be necessary to ensure that end-users are able to appropriately use these tools to 
manage their commercial and physical risks. 


Question 13: In comment letters submitted to this Committee we were informed of an 
unintended consequence of the CFTC's real-time reporting rnie, in which legitimate end- 
users are experiencing difficulty in hedging their commercial risk with certain physical 
commodities. 

Under the real-time reporting rule, end-users have a longer time in which to report trades 
with other end-users. However, trades that involve a swap dealer or major swap 
participant must be reported in a much shorter time after execution. Because the rule 
requires trades between a non-dealer and a swap dealer be reported within the dealer’s 
time limit, swap dealers and major swap participants have limited time to lay off risk 
before the trade is made public. 

When a dealer has to report such trades to the market quickly and the dealer may not be 
able to lay off the risk of that trade in the prescribed time, especially in illiquid markets in 
far out months, the dealer is taking a risk and will charge the counterparty (here, the 
commercial end-user) for that increased risk if they are willing to execute the trade at all. 
This increased cost and possible inability to trade in illiquid markets will hurt commercial 
end-users. Will you agree to work with the Committee and with commercial end-users to 
address this issue in a way that helps commercial end-users, but still allows swaps data to 
be disclosed publicly? 


I recognize the importance of end users being able to hedge risk efficiently and appropriately 
access liquidity in these markets, as well as the importance of timely reporting in order to 
bring transparency to the derivatives markets. I also understand that commercial end-users 
have expressed concerns regarding their ability to hedge their commercial risk with certain 
physical commodities. If confirmed, I look forward to discussing this issue with the staff, my 
fellow Commissioners and market participants, as well as you and your staff, to make sure 
that the Commission’s rules appropriately take into account the importance of both objectives. 
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Questions for the Record for Timothy G. Massad 
From Senator Pat Roberts 


1) If confirmed as Chairman of the Commodities Futures Trading Commission, what 
will be your immediate priorities for the commission? 

There are many important issues and challenges facing the Commission. In my opening 
statement, I highlighted three areas in particular that I would focus on if confirmed. First, 
if confirmed, I will make sure that the Commission has a robust enforcement program, as 
it is critical to the task of maintaining the integrity of the financial markets. Second, now 
that the Commission has issued most of the rules required under the Dodd-Frank Act, 1 
would want to make sure that the rules work and that the markets are operating 
effectively. In this regard, I would want to listen to the concerns of end users and other 
stakeholders, including traditional agricultural stakeholders, as well those market 
participants newly subject to the Commission’s jurisdiction. I would also want to work 
with our international counterparts to build a strong international regulatory framework 
for the derivatives markets. Third, I would want to focus on the data and technology 
challenges facing the Commission. Derivatives markets, like all financial markets today, 
are heavily dependent on technology, which raises important issues for the Commission 
to consider. The Commission should also focus on collecting data wisely so that it can be 
used productively to monitor and mitigate risk and bring transparency to the markets. I 
recognize there are many other important matters currently pending before the 
Commission, such as proposed rules on position limits and margin rules. If confirmed, I 
would also be focused on reaching out to market participants and members of this 
Committee to make sure the Commission is adequately listening to their concerns. 

2) Considering you oversaw the implementation and wind down of the Troubled Asset 
Relief Program (TARP), amid public, media, and Congressional scrutiny, what have 
you learned regarding running an agency as well as communicating your actions 
and intentions to diverse groups including the public and Congress? 

It was an honor and a privilege to serve my country by assisting with the implementation, 
and overseeing the wind down, of the Troubled Asset Relief Program. I learned a great 
deal by overseeing such a large and complex program. Although the program was not 
popular (for reasons that are understandable, given that no one liked having to use 
taxpayer funds for this purpose), we were able to recruit and maintain an excellent team 
with high staff morale and high employee satisfaction. 1 instituted a number of actions to 
make sure that staff clearly understood the objectives of TARP and the connection of 
their work to the overall mission. I also learned about the challenges of explaining the 
program. 1 took a number of steps to increase transparency and communication with 
Congress and the general public, including by publishing a daily detailed balance sheet 
showing the status of TARP funds disbursed and collected by program, adding a “TARP 
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Tracker” to the website so that the public could more easily understand the programs and 
how money was spent, publishing regular reports on our wind down efforts, publishing 
quarterly reports with specific metrics on mortgage servicer compliance and performance 
under HAMP, and working with the various oversight bodies to make sure they had the 
necessary information to do their jobs. 

3) The CFTC traditionally has at least one Commissioner with experience and 
understanding of how end users and agriculture uses the market. What will you do 
to increase your personal knowledge of agriculture and end user’s issues? 

1 appreciate the fact that the regulation of agricultural commodity futures was the 
principal reason for forming the CFTC and it continues to be an extremely important part 
of its mission today. Agriculture is vital to our economy, and the futures markets are 
vital to the ability of producers and others in the agricultural industry to hedge price and 
production risk. I deeply appreciate that the agricultural sector affects many facets of our 
economy and many businesses. As a lawyer, 1 advised a wide range of commercial 
enterprises on their use of derivatives to hedge physical commodity and financial 
exposure, including many businesses that dealt with the agricultural sector, such as a 
fertilizer producer and a rural lender. If confirmed, I will reach out to agricultural 
stakeholders to obtain their views regarding Commission policies and actions that affect 
those markets. In this regard, I would want to make sure that the Agricultural Advisory 
Committee meets regularly. I would also look forward to working with you and other 
members of the Committee and your respective staffs and listening to your concerns. 

4) Ideally before implementing any new policy or regulation the Commission would 
follow the Administrative Procedure Act and propose a regulation, undergo a cost- 
benefit analysis, take and listen to public comments, and then publish a final rule. 
Unfortunately, the CFTC has more frequently issued interim final rules and 
interpretative guidance. Furthermore, when issues with the regulations have been 
raised, instead of withdrawing or revising the regulation, temporary staff no action 
letters or exemptive relief has been issued. If confirmed, when problems arise with 
implementing regulations or policies, will you and your staff rely on no action letters 
and exemptive relief or will you work to fix the problematic regulations or policies? 

The Commission has had the responsibility to bring oversight and transparency to a 
market that previously had none, and to do it subject to certain statutory deadlines. As a 
lawyer, I appreciate the challenge of this undertaking by the Commission, as well as the 
importance of clarity and certainty in rulemaking. While I believe that the rulemaking 
process typically provides the most certainty and opportunity for public involvement in 
addressing complex issues, I also recognize that guidance and no-action letters can be 
appropriate tools to respond to particular circumstances, concerns or questions that may 
arise under the law or Commission rules and regulations. If confirmed, 1 would seek to 
ensure that the Commission acts in a manner that provides as much clarity and certainty 
as possible to market participants, as well as opportunity for public input. 
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5) What importance would you put on a quantitative cost benefit analysis before a new 
rule or regulation would be issued, finalized, and enforced? 

It is my understanding that the Commission is required by law to consider the costs and 
benefits of its regulations and certain orders and evaluate the costs and benefits in light of 
five factors: ( 1 ) protection of market participants and the public; (2) considerations of the 
efficiency, competitiveness, and financial integrity of the futures markets; (3) 
considerations of price discovery; (4) considerations of sound risk management practices; 
and (5) other public interest considerations. It is also important for the Commission to 
fully consider comments received on the costs and benefits of Commission action. If 
confirmed, I would do my best to make sure the Commission appropriately complies with 
its obligations under the law in this area. 


6) According to industry feedback the CFTC’s proposal on residual risk has been 
described as “an industry killing rule” that “jeopardizes the entire existence of the 
model” and is “likely to raise the overall level of risk to all participants in the 
market.” 

In the same proposal, the CFTC would require “FCMs to be in compliance with 
margin deficiencies at all times.” However, option values and margins are currently 
not always available in real time. 

Will you work with me to fix the residual interest rule and margin requirements? 

Or do you see either as an issue? 

It is my understanding that the final rule approved by the Commission provides that these 
requirements are to be phased in over a five year period. I understand that the 
Commission intends to study the effects of an initial change to be made in November, as 
well as the feasibility and desirability of moving the deadline for FCMs to use their own 
funds to cover any customer’s deficit to the time of settlement. If confirmed, I look 
forward to reviewing the results of the study, listening to the concerns of market 
participants, and working with staff and my fellow Commissioners to make sure that the 
Commission’s rules achieve the goal of protecting customer funds without unduly 
burdening end-users or limiting access to markets. 1 would also look forward to working 
with you and your staff on this issue. 

7) Would the proposed changes on residual interest have been able to prevent either 
the failures of MF Global or Peregrine and would tbe regulations better protect 
against similar failures in the future? 

1 appreciate that the failures of MF Global and Peregrine were very difficult for the 
customers of these firms and damaging to the markets generally. It is my understanding 
that the changes to residual interest requirements were made in a rule finalizing customer 
protection proposals that were developed following the failures of MF Global and 
Peregrine. It is also my understanding that the changes are designed to enhance the 
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protection of end-users and strengthen the safety and soundness of the marketplace. I 
believe it is important for the Commission to consider all reasonable actions within its 
authority to minimize the risk of such failures while at the same time not creating 
marketplace inefficiencies or unduly burdening end-users, 

8) The swaps and futures markets are global and must comply with regulations set not 
just by the United States but also foreign regulators. Are you concerned that 
“regulatory arbitrage” could develop and that market participants may move their 
business out of the United States if our rules are not harmonized? 

1 believe it is very important that we ultimately achieve a strong international regulatory 
framework for the derivatives markets. 1 will work to avoid market fragmentation or 
putting U.S. companies at a disadvantage, while making sure that foreign exposures do 
not create excessive risks domestically. If confirmed, 1 intend to make it a priority to 
build good relationships with our international counterparts, and use my best efforts to 
see to it that these reforms are put in place as quickly as possible. 

9) For the cross border application of derivatives regulations, do you believe that the 
CFTC should have used a formal rule making process, including a quantitative cost 
benefit analysis, instead of issuing the regulations through an “Interpretative 
Guidance and Policy Statement? “ 

I am mindful of the fact that this is a matter that is the subject of litigation, and it would 
be inappropriate for me to comment more at this time. I would simply note that, if 
confirmed, I look forward to working with the staff, my fellow Commissioners, market 
participants and our international counterparts to continue to work toward a strong 
international regulatory framework for the derivatives markets. 

10) After Dodd-Frank passed, I have heard complaints regarding the vagueness from 
the CFTC regarding definitions. For example, “technically what is a swap, who is a 
swap dealer, what is or is not a bona fide hedge?” How will you work to ensure that 
there is certainty among market participants regarding these changing definitions 
and classifications? 

As a lawyer who advised commercial businesses engaged in hedging activities and 
subject to various regulatory regimes, I appreciate the importance of clarity and certainty 
for market participants. If confinned, 1 would listen to the concerns of market 
participants and do all I can to see that the Commission provides as much clarity and 
certainty to market participants as possible. With regards to specific issues regarding 
definitions, 1 look forward to working with stakeholders, the staff, and my fellow 
Commissioners to address these issues. 

11) Any company that engages in swaps must register as a swap dealer if the notional 
amount of its swap activity exceeds an S8 billion “de minimis” threshold. That level 
is set to automatically go down to $3 billion after a phase in period. Do you believe 
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that the de-minimus threshold for registering as a swap dealer should automatically 
decrease or would it be appropriate to re-evaluate the level in the future? 

It is my understanding that the Commission has committed to doing a study of the effects 
of the swap dealer definition, including the de minimis level. If confirmed, I look 
forward to considering the study, once it is completed, making sure the Commission 
receives public comments on the study from interested stakeholders, and then 
determining what action the Commission should take to make sure that the swap dealer 
definition is appropriate, that entities regularly dealing in swaps are appropriately 
regulated, and that the markets continue to function efficiently for end users. 


12) What do you view as the biggest unmet budgetary need at the CFTC? 

The CFTC is an agency whose responsibilities have grown enormously since the passage 
of the Dodd-Frank Act but its budget has not, and I am very concerned about the 
agency's ability to fulfill its mission. If confinned, I intend to discuss with the staff and 
my fellow Commissioners how limited resources should be allocated in light of the many 
important issues and challenges facing the agency. I also look forward to discussing such 
matters with you and your staff. 


13) Do you believe that the Commissiou has suKicient data about the swaps market aud 
a reliable economic analysis to finalize the proposal for position limits? 

If confirmed, I look forward to reviewing the comments on the proposed position limits 
rule and discussing these comments and the availability of data with staff, my fellow 
Commissioners and market participants. I would also look forward to being Informed by 
the most recent and reliable data that is available. 
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Questions for the Record for Timothy G. Massad 
From Senator Saxby Chambliss 


1. For all nominees: 

Last summer then-Chairman Gensler testified in the Senate Banking Committee 
that the CFTC has clear authority to police the physical and derivative markets for 
aluminum. He also testified that the London Metals Exchange is operating as a 
Foreign Board of Trade (FBOT) under a no-action letter agreement with the CFTC. 
An FBOT must maintain the same quality of market expected by American 
consumers and is typically exhibited in domestic exchanges regulated by the CFTC 
such as the Chicago Mercantile Exchange and the International Commodities 
Exchange. Among the criteria an FBOT must maintain are fair and orderly 
markets and to prohibit fraud, abuse, and market manipulation. Unfortunately, 
wait times for aluminum can run from 400-600 days and the resultant market 
premium has been at record highs, due to warehouse owners charging rent on metal 
that has been paid for and earmarked for delivery. 

My first question is, would wait times of 400+ days to receive a commodity in the 
grain markets be an acceptable wait for consumers where these contracts are 
typically settled in about 3 days? Second, do each of you concur with the statements 
of Mr. Gensler that the CFTC has authority to regulate the LME as an FBOT in 
order to protect American metals end users and consumers? 

It is very important that end-users be able to hedge risk in our commodities futures 
markets effectively, and I appreciate your concern about certain practices reported in 
recent media stories regarding the aluminum market. It is my understanding that the 
Commission has issued a no-action letter to the LME In 2001 with respect to its operation 
as a Foreign Board of Trade (FBOT). The LME has also applied for registration with the 
Commission as an FBOT under the rules issued pursuant to the Dodd Frank Act. Under 
the existing no-action letter, the exchtinge may permit participants located in the United 
States to directly access its market. If eonfirmed, 1 look forward to discussing this issue 
with the staff, my fellow Commissioners, market participants and the LME and 
considering what action may be appropriate by the Commission. I also look forward to 
working closely with foreign regulators including the United Kingdom’s Financial 
Conduct Authority (FCA) - the home regulatory authority of the LME. 1 would seek 
discussions with the LME and the FCA, including the review of recent modifications 
made by the LME to the aluminum contract as well as other proposals that may be 
considered. 

2. For all nominees: 

The CFTC and FERC recently announced a data sharing MOU and the creation of 
a staff-level Interagency Surveillance and Data Analytics Working Group to 
coordinate information sharing between the agencies. Section 8 of the Commodity 
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Exchange Act protects from public disclosure data and records in the possession of 
the Commission. This is an important protection for market participants world- 
wide that use our markets. Yet just last year an incident came to light whereby 
private academics were given access to this trading data apparently without any 
form of masking protection in place. I understand the CFTC's Inspector General is 
looking into this matter to ascertain whether any violations of law were committed. 
What measures will you take to ensure that information sharing between the CFTC 
and FERC pursuant to this MOU will protect confidential and commercially- 
sensitive information from public disclosure as required by Section 8 of the CEA? 

1 believe it is important for the CFTC to cooperate with FERC but at the same time to 
meet the statutory obligation to protect confidential and commercially-sensitive 
information. I understand that the recently signed MOU contains detailed provisions on 
the protection of proprietary information. If confirmed, 1 look forward to discussing with 
the staff the procedures for sharing information with FERC and for protecting 
confidential and commercially-sensitive information, and I look forward to working with 
the staff, my fellow Commissioners and FERC to make sure that we accomplish both 
objectives. 
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Questions for the Record for Timothy G. Massad 
From Senator Grassley 


CFTC OIG transparency question for ail nominees 

In February 2014, the CFTC Office of the Inspector General (OIG) sent the final copy of a 
report regarding the Office of Chief Economist to CFTC management. It is my 
understanding that the report addresses concerns about the use of trade data for economic 
research papers, and the Agency has chosen to redact parts of the report to protect against 
illegal public disclosures. I would like your assurance that the Agency will make this 
report available to public as soon as possible. I would also like your assurances that, if you 
are confirmed, you will work to ensure that all OIG reports are made available to the 
public as quickly as possible. 


I appreciate the importance of the work of inspector generals in the government. My 
understanding is that the Office of Inspector General at the CFTC generally determines when to 
make a report available to the public, and the role of the CFTC is merely ministerial in that 
regard, which is that staff must first ensure that appropriate redactions are made as you indicated 
in your question, if confirmed, I would work with the Inspector General to make sure that CFTC 
staff complete these redactions as expeditiously as possible so that the Inspector General can 
publish reports. 
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Questions for the Record for Timothy G. Massad 
From Senator John Thune 


1) What are your thoughts on the CFTC’s role in regulating anticipatory hedging? 
What changes, if any, would you make to current or pending regulations regarding 
anticipatory hedging? 

1 recognize the important role that the derivatives markets play for hedging commercial 
risk and believe it is critical that these markets remain effective tools for farmers, 
ranchers and other end-users to manage their risks efficiently. It is my understanding that 
there are a variety of elements relating to anticipatory hedging in the Commission’s 
recently proposed position limits rule, and that there may be some who believe that 
changes are needed to these or other aspects of the proposed rules. If confirmed, 1 look 
forward to reviewing the comments on the rule and discussing these matters with the 
staff, my fellow Commissioners and stakeholders to make sure that any final action taken 
by the Commission provides for appropriate exemptions for bona fide hedging, including 
anticipatory hedging. 

2) When Congress passed Dodd-Frank we certainly did not intend to favor one 
business model over another in the application of these reforms overseas. Whether 
it is a foreign branch of a U.S. bank, or a foreign subsidiary of a U.S. broker-dealer, 
especially one with a guarantee from the U.S. company, it seems they should both 
have to observe the same standards of transparency, accountability, and safety. 
What will you do to ensure the uniform treatment of all overseas operations of U.S. 
firms? 

I appreciate your concern about providing a level playing field for market participants 
and drafting rules that are consistent. I believe that our rules should aim to regulate 
activity that creates similar risks in the same way, and that we should work to set uniform 
standards of conduct. If confirmed, I intend to make it a priority to build good 
relationships with our international counterparts, and use my best efforts to achieve a 
strong international regulatory framework as quickly as possible. 1 will work to avoid 
market fragmentation or putting U.S. companies at a disadvantage, while making sure 
that foreign exposures do not create excessive risks domestically. 


3) Since the passage of the Dodd-Frank Act in 2010, the CFTC has issued 

approximately 60 rules followed by more than 140 “no action” letters. This reliance 
on “no action” letters has created some confusion for the industries the CFTC is 
regulating. What are your thoughts on the use of “no action” letters and what, as 
chairman, would you propose changing to decrease the CFTC’s reliance on “no 
action” letters? 
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As a lawyer who advised commercial businesses engaged in hedging activities and 
subject to various regulatory regimes, I appreciate the importance of clarity and certainty 
in rules and regulations. I also recognize that no-action letters can be an appropriate tool 
to respond to particular circumstances, concerns or questions that may arise under 
Commission rules and regulations. If confirmed, I would do all I can so that the 
Commission acts in a manner which ensures adequate opportunity for stakeholder input 
and provides as much clarity and certainty as possible to market participants. 


4) The de minimus threshold to register as a swap dealer is $8 billion, unless you 
transact with “special entities,” such as public power utilities. The de minimus 
threshold for dealing with special entities is $800 million. This puts government- 
owned utilities at a significant disadvantage and could lead to increased costs for 
rate payers. What do you believe the reasoning for this disparity in de minimus 
levels was? As chairman, what would you do to alter the current thresholds? 

It is my understanding that the joint final rule of the CFTC and the SEC which defines 
the de minimis threshold to register as a swap dealer set a lower threshold for dealing 
activity involving special entities in light of the statutory requirement in Title Vll to 
afford a higher level of protection to special entities when they engage in derivatives 
transactions with swap dealers. It is also my understanding that the staff of the CFTC 
subsequently issued a no-action letter which raised this de minimis threshold for swaps 
with utility special entities to $800 million, a level which had been previously suggested 
by certain representatives of utility special entities. 1 understand that concerns remain 
with the effectiveness of that relief and the Commission has scheduled a public 
roundtable on this issue for next month. If confirmed, 1 look forward to working with the 
staff, my fellow Commissioners and stakeholders to make sure the Commission’s 
regulations appropriately balance the business needs of utility special entities with the 
statutory requirement to provide a higher level of protection for special entities. 


MARGIN/CAPITAL - Chairman Gens ler stated repeatedly in Congressional testimony 
that “proposed rules on margin requirements should focus only on transactions between 
financial entities rather than those transactions that involve non-financial end-users.” This 
was good news to commercial end-users. But given the burdens that the Dodd-Frank 
rulemakings have thus far imposed on end-users, there is still substantial concern that 
regulations could inadvertently impact commercial end-users if hanks or even non- 
financial counterparties to these contracts are required to post margin or set aside 
regulatory capital for swaps with commercial end users. They may then charge a fee or 
increase prices for swaps with commercial end-user counterparties - or stop transacting 
with commercial end-users altogether. How would you address this concern? 

Further, CFTC has issued a rule which recognizes that the uniqne member-owner 
structure of cooperatives merits effectively passing through the end-user exception 
available to a cooperative’s members to the cooperatives themselves by providing an 
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exemption from the clearing requirements of the DFA for certain swap transactions 
entered into by qualifying cooperatives. That rule provided important relief from the costs 
of clearing requirements for cooperatives which act solely on behalf of their member 
owners who clearly qualify as end-users. It is very important that banking regulators 
follow CFTC’s lead in regard to margin requirements for such cooperative entities. What 
do you suggest that the CFTC do to ensure that actions by other federal regulators do not 
undermine policies set by the CFTC? 

More generally, how do you believe the CFTC can best fulfill Congress’s intent to fully 
exempt commercial end-users from the costs and burdens of regulatory capital and 
margin? 


I recognize the importance of making sure that the derivatives markets continue to function 
efficiently for commercial end users and that such businesses must be able to hedge risks 
efficiently. I also appreciate that Commission rules should not unfairly burden end-users and 
that they need to be able to appropriately access these markets. 

It is my understanding that Congress exempted from the clearing requirement swap 
transactions involving nonfmancial end-users that hedge commercial risk. I also understand 
that the Commission’s proposed rules on margin for uncleared swaps would not require swap 
dealers to collect margin on uncleared swaps for transactions with nonfmancial commercial 
end users. If confirmed, I look forward to working with the staff, my fellow Commissioners 
and market participants to make sure we keep in mind the needs of commercial end-users, 
including the overall affordability of such risk management tools. 

In addition, 1 recognize the important role that certain cooperatives can play in helping end- 
users hedge their risks efficiently. It is my understanding that the Commission issued a final 
rule exempting cooperatives meeting certain conditions from the mandatory clearing 
requirement. If confirmed, 1 look forward to discussing with the other federal regulators the 
needs of commercial end-users and the appropriate level of regulation. 


o 



